- THE ; ■ . : 

Provincial Ins<Jvency Act, 1920 


with Cdmplete Commentariet and Forma 



A. Glma 


IFi^ (foli^gad) li}. 

IM5 


HOV^ 

347 ‘ 6 ‘ 47 ' CALCUTTA 

G4I('A i 







The Provincial Insolvency Act, 
V OF 1920. 



3 - 47 ' SA'] 
h II h- 


ImpprUnft Work Jnai Read} 

^ liy the Same Author 

A. GHOSH’S 

LAW OF BENAMI TRANSACTIONS 
IN BRITISH INDIA. 

A comprehensive treatpient of . the entire Law of 
Benami as applicable to British India. There is 
not a single relevant topic on the Law of Benami 
which the author has not touched and considered 
fully and exhaustively. Not a single ease*law up to 
June 1924 left out. 

1924 Ed. ^ Price Re. 4. 


■S' o I 0- 


SU-'Ko, 



^ tuy^ 

THE 3». »J> 

Provincial Insolvency Act, 

V OF 1920 

WITH INTRODUCTION, STATEMENT OF OBJEClIlP & REASONS, NOTES ON CLAUSES, 
FI0CEEDIN6S IN COUNCIL, RULINGS UNDER TDK BANKRUPTCY ACTS & 

OF TME SEVERAL HIGH COURTS & CHIEF COURTS IN INDIA & 
BURMA, COMPARATIVE TABLES, NEW RULES FRAMED BY 
THE DIFFERENT HIGH COURTS, MODEL FORMS OF 
PETITIONS & PLEADINGS, &C.p itO., ifcc., 


BY 

A. GHOSH, B.A., BX., 

Vakil j High ^ourtj Calcutta^ Author of Laws of Improvement and 
Acqumtion in Calcutta, Law of Benami Transactions, &c. &c. 


FIFTH 

(Revised 


EASTERN LAW HOUSE 

Law Pahlahen 

15, College Square, Calcutta 

Tel. Add. “ LAUBIPOBTS-CALCUTTA. ” 
P.O. Bo* 7810, ClJctttta. 

182S 



(All SigAtt Seterved.) 



First Edition August, !'J20. 

Sscond Edition April, 1921. 

Third Edition July, 1922. 

Fourth Editir,n February, 1924.- 

Fijlh Edition July, 1925. 



Printed by K. C. Das Gupta at the Aiphes Press, 10 Sbama Charan Di^ 
Street, Calcutta and Published hy R. L. De of Eastern Law 
House, 15, College Square, Calcutta. 



PREFACE TO THE FIFTH EDITION. 


The present Edition has been further developed and reorganised 
in accordance with the plan which was adopted last <^'ear and which 
has been so favourably commented on by all subscribers. 

In addition to this, certain parts have been entirely rc-written, 
notably the portions which relate to Partnership Assets, Secured 
Creditors, t>u‘i8diction, Fresh petition. The recent decision of the 
Privy Council in Sat Narain v, liehari Lai, (52 1. A. 22) introduces 
a completely new' doctrine so far as the question of the vesting of the 
share of an insolvent father in a joint Mitakshare family is concerned, 
and its far-reaching effect on the economic condition of the society has 
l>een duly noted. 

The inclusion of the New Rules framed b^ the Bombay High Court 
and over 150 New' Cases completes and brings entirely up-to-date the 
present edition. The Forms liave been revised and enlarged. 


Calcutta : 

1st July, 1925. 


A. G. 



PREFACE TO THE FOURTH EDITION. 


Since the issue of the Just edition of this book, questions which 
sittracted considerable attention from the Bench & the Bar were : (a) 
whether the undivided share of a member in a Mitakshara joint 
family property is ** property ** within the meaning of Sec. 2 (1) (d) 
of the Act and vests in the Court or in a Receiver under Sec. 28 on 
the making of an order of adjudication ; (0) whether the rights of 
a secured creditor are alfected in so far as the goods in the possession, 
order and disposition of the insolvent in his trade or business by 
the consent or |>ernii8sion of the true owner under such circumstances 
that he is the reputed owner thereof, are concerned ; (c) whether a 
Receiver in Insolvency occupies the same position as a Receiver in 
action ; (d) whether for resistance to Receiver, the Insolvency Court 
has jurisdiction to commit for contempt of Court; (e) whether Insol- 
vency Courts have jurisdiction to grant maintenance allovrances to 
the insolvent according to his necessity and more than half his salary ; 
(/) whether the Courts have, in the absence of express legislation on 
the matter, inherent jurisdiction to grant protection before adjudi- 
cation in anticipation of arrest or imprisonment. 

In this edition we have fully discussed these various questions 
in the light of the numerous eases decided since the publication of 
the last edition and have noted carefully the bearing of each case 
on the questions mooted. 

The notes have been carefully revised, in many places re-wiitten, 
and the case-law brought down to January, 1924. The Rules 

recently framed by the different High Courts have been incorporated. 
New forms have been added and no pains have been spared to make 
this edition useful and up-to-date. 

Calcutta : 

J5th February, 1924 > 


A. G. 



PREFACE TO THE FIRST EDITION. 

TiiK object of compiling this edition is not merely to present, 
in a haud 3 ' volume, the principles of the law of insolvency in India, 
but also to attempt at solutions of the man^^ difficult questions that 
fr><quently arise in its practical application. The principles have been 
explained, as fiur as possible, in the words of the judges and at the 
suggestion of several members of the profession, a set of i)etitions and 
pleadings under the present Act have been appended, mostl,y adapted 
from records of decided cases. 

The New Rules under the present Act, V" of 19^0, eoufd not be 
published in this edition, as they have not yet been framed. Some 
of the old Rules under Act 111 of 1907 have therefore been incorpo- 
rated for purposes of leference. 

In the compilation of this work I derived considerable benefit 
from sudi standard works as Robson on Bankruptcy, Williams on 
Bankruptcy and Lord Halsbury’s Laws of England. I cannot but 
take this opportunity to express my heart-felt thanks to their 
learned authors. 

In conclusion, I acknowledge my indebtedness to m.y friend, Mr. 
I. N. De, M.A., B.L., Vakil, but for whose untiring attention, from 
start to finish, in the compilation and get-up of this book, it would 
never have seen the light of day. 

I will consider myself highly rewarded if this edition proves use- 
ful to those for whom it is intended. 

I 


Calcutta : 
Slst July, 1920. 


A. G. 
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INTRODUCTION, 


** Bankruptcy is a proceeding by which, when a debtor cannot 
pay his debts or discharge his liabilities or the persons to whom he 
owes money or has incurred liabilities cannot obtain satisfaction of 
their claims, the State, in certain circumstances takes possession of 
his property by an officer appointed lor the x)urpose, and such pro- 
perty is realised and distributed in equal proportions amongst the 
persons to whom the debtor owes money or has incurred pecuniary 
liabilities.” — Blackstone. The debtor at the same time obtains pro- 
tection from legal proceedings by the persons to whom he has incurred 
debts or liabilities subject to certain clearly defined exceptions. When 
a man becomes bankrupt, he is during the bankruptcy, subject to 
certain disqualifications as a citizen. Although no longer looked upon 
as a crime, as it once was, bankruptcy is considered to involve a change 
of status and to carry with it quasi-penal consequences. 

The English law of bankruptcy is entirely a creation of Statute 
law : there was no such thing as a common law of bankruptcy. The 
Statutes which govern the present law of bankruptcy in England are 
the Statutes 46 & 47 Viet. C. 62 and 63 & 64 Viet. C. 71, i.e., the 
Bankruptcy Acts of 1883 & 1890. These are only supplemented by 
llules framed under powers given by these Acts, which provide only 
for the legal procedure and administrative machinery of bankruptcy 
proceedings. 

The English Bankruptcy Acts form the basis of Indian insolvency 
legislation from the earliest times to the recent enactment, Act V. 
of 1920. Before the passing of the Presidency Towns Insolvency Act 
111 of 1909, the law of insolvency as administered in the Presidency 
Towns and Rangoon was governed by the Indian Insolvent Act, 1848, 
11 and 12 Viet. C. 21, and before the passing of the Provincial In- 
solvency Act, 111 of 1907, the law of provincial insolvency in India was 
governed by the Code of Civil Procedure, and the provisions of all these 
enactments are based upon the English Statutes, which have gradually 
been adapted to suit Indian requirements. 

The first enactment on the law of Provincial Insolvency in British 
India is to be found in the Insolvency Chapter of the Civil Procedure 
'Code of 1859. These provisions were, somewhat extended by the C. P. 
'Codes of 1877 & 1879, but from 1877 till the enactment of Act III of 1907 
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they remained in the C. P. Code unchanged and in the words of Lord 
Hobhouse, as “ a germ and nothing more than a germ of an Insolvency 
law/’ 

The scope of the insolvency chapter of the Code of Civil Procedure 
was limited to creditors who had obtained decrees for the payment of 
money and to judgment debtors wha had been arrested or imprisoned 
or whose property had been attached in execution of such decre^es, 
!No protection was placed upon the rights of an individual creditor 
until the debtor’s property had actually vested in the Receiver 
appointed under Section 354, and in the interim, suits might proceed 
and decrees might be executed with the result that while the petition, 
was pending the whole of the property of the debtor might be sold for 
the benefit of a single decree-holder and to the exclusion of the rest of 
his creditors who might have refrained from embarrassing the estate 
with litigation because their claims had been duly scheduled. On the 
other hand, the relief to the insolvent was most inadequate, since it was 
strictly confined to discharge from the scheduled debts, all liability for 
which was terininated, by a rough and ready procedure, through the 
satisfaction of one-third or the efflux of twelve years. For the Punjab, 
there was a special, but iiK'omplete law contained in eleven sections of 
the Laws Act, TV of 1872. Tn the words of the Hoii’ble Mr. (now Sir) 
Earle Richards, K.c., the law for iirovincial insolvencies as contained 
in the C. P. C. and the Punjab Laws Act w’as too limited in scope, and 
neither afforded adequate relief to honest debtors nor sufficiently 
secured the rights of creditors. 

To remedy these defects the Government of India considered that 
the insolvency provisions may with advantage be separated from the 
Code of Civil Procedure and passed as a separate enactment. In 
introducing the Bill on the 28th September, 1906, to the Imperial 
Council, the Hon’ble Mr. (now Sir) Earle Richards observed : “ The 

Bill removed these restrictions by declaring that an insolvency peti- 
tion might be presented by any creditor or by any debtor if the 
debtor had committed *an act of insolvency’ and an ‘act of insol- 
vency’ was defined in the Bill (following English legislation and, to 
some extent, the law of Presidency Towns) to include acts which 
have the effect of defeating or delaying the rights or creditors. The 
scope of the Bill was therefore much more extensive than that of the 
present law. Further, under theb B^l, the debtor would be released* 
from prison immediately on the ^making of an order adjudging him 
insolvent ; and after his discharge, speaking generally, no proceedinga 
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could be taken against him in respect of any debts provable in in- 
solvency. Then as regards creditors, it would be found that the^ 
rights of the creditor were much better secured under the Bill than, 
under the existing law. The order of adjudication was to relate- 
back to the date of the presentation of the petition and from that 
time the property of the debtor was to be available only for the pay- 
ment of debts under the insolvenc 3 '. Provisions had also been added, 
following English law, for the avoidance of voluntary settlements and 
of transfers of property giving undue preference to particular credi- 
tors, and the provisions intended to prevent dishonesty on the part 
of the debtors had been made more stringent. In addition to this, 
clauses hud been added to provide for comi>o8itions, summary adminis- 
tration, &c.” 

The general result of the Bill which was passed into the^Act 111 , 
of 1907 was to provide an insolvency law based on the lines of the 
English law of bankruptcy, but in a greatly simplified form, a form 
which it was hoped would be suitable to the requirements of the 
Mofussil and to the capacities of the Courts which would have to ad- 
minister them. 

During the eleven years that the Act Ilf of 1907 remained in 
force its various defects and shortcomings were brought to light, 
and the necessity for a new and amended Provincial Act began to 
be keenly felt. To remedy these defects a Bill to amend the Pro- 
vincial Insolvency Act, 1907, was introduced in the Indian Legisla- 
tive Council in September, 1919. The various defects in Act 111 
of 1907 which this Bill was intended to cure and the various imi^rove- 
ments that have been introduced and effected in the Bill in view of 
present conditions are particularly set forth in the Statement of 
Objects and Reasons, Notes on Clauses and Sir George Lowndes’ 
speech quoted verbatim, infra. The Bill received the assent of the 
Governor-General on the 2oth February, 1920, and is now the law' 
relating to insolvency in British India, outside the Presidency Towns 
and Rangoon. 



statement of Objects and Reasons. 

Bill No. 1« of 1918. 

A Bill further to amend the Provincial Insolvency Act, 1907. 

The object of this Bill is to amend the Provincial Insolvency 
Act, (111 of 1907), which contains the law of Insolvency in force in 
British India outside the Presidency-towns and the town of Rangoon. 
The Act came into force on the 1st January, 1908, and since then with 
the exception of a few unimportant amendments made in 1914, it has 
not been amended. Ten years’ experience of the practical working of 
the Act has brought to light many defects which have from time to 
time provoked criticism from most of the Local Governments and not 
•a few of the Judges who have had to administer its previsions. 
Nnmerous suggestions for the amendment of the Act on various 
■points have also been received from time to time from the commercial 
•communities and members of the legal profession. 

2. The chief indictment of the Act is that it lends itself to the 
protection of fraudulent debtors that it subjects an undischarged 
insolvent to little or no practical inconvenience, and that its pio- 
visions for the punishment of fraudulent insolvents are not effective 
in practice. 

3. One of the principal defects in the existing law arises from 
the fact that the conduct of the debtor in many cases never comes 
under the scrutiny of the Court. The stage at which the miscon- 
duct of the debtor should come before the Court, and at wdiich most 
of the provisions affecting a fradulent insolvent would operate, is 
when he applies for his discharge. But there is nothing in the Act 
which requires him to apply for his discharge, and in practice such 
applications are rare. To remedy this unsatisfactory state of the 
law, it is proposed to include in the Act provisions wdiich will compel 
an insolvent to apply to the Court within a prescribed period of 
his discharge or to lose the protection afforded by the insolvency pro- 
ceedings. The Court will have power to extend the prescribed period 
and when the adjudication order is annulled owing to the failure of 
the insolvent to apply in time for his discharge, a fresh petition on 
the same facts will be barred. These proposed changes are effected 
by the proviso to proposed new section (6) C in clause 4 of the Bill, 
new sub-section (1)A (ti) in clause 10, the amendments in clause 11 
(1), (3) and (4), and the amendments ii\ cli^se 20. 

4. It is now settled law that -under the Act, as it stands, it 
is not open to the Court to reject the petition of a debtor on the 
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ground that the application is an abuse of tho law. While admitting, 
that the object of an insolvency law is to deal with all insolvents, 
whether honest or not, and that no applicant who is in fact insolvent 
should be liable to have his petition dismissed in limine, it seems, 
reasonable that the Court should have discretion as to the amount 
of protection to be afforded to a petitioning debtor in each indivi- 
dual case, the debtor being required to show that he is in fact 
unable to pay his debts and that he has not concealed his property. 
These changes in the existing law are effected by the amendnieiits in: 
clause 9. and 19 (2) and by clause 12 which inserts a new section 16A 
as to protection orders on the lines of section 25 of the Presidency 
Towns Insolvency Act, 1909. 

5. A further defect in the Act is the absence of provisions suffi- 
ciently defining the power of Courts to decide questions of law and 
fact arising in insolvency proceedings. In certain cases, e.tj., those- 
mentioned in section 17 (3), 36 and 37, the Court is empowered to 
pass orders, and section 47 defines the general powers of the Court in 
regard to proceedings under the Act, but nowhere is a general power 
conferred on the Court to deal with and decide important questions 
of law and fact (e.tj., a question of title to property) which may arise 
in the insolvency proceedings. This question has recently been the 
subject of conflicting decisions in the Allahabad and the Calcutta High 
Courts. In Nilmoni Vhowdhri v. Durga Charan Chowdhri (22 C. W. 
N. 704), the ('alcutta High Court dissenting from the Allahabal High 
Court held that the Insolvency Court has no such power, and a ques- 
tion of title to property should be tried in a separate suit. It 
is obviously desirable that this conflict between the two High Courts 
should be terminated, and having regard to the prevalence of 
henami transactions in India and the importance of arming Courts 
with adequate powers for the speedy realisation of assets in the in- 
terests of creditors, the Government of India are of opinion that the 
Courts should be given full power to decide all questions raised in 
insolvency proceedings. Clause 3* of the Bill accordingly enacts a 
provision on the lines o( section 7 of the Presidency Towns Insolvency 
Act. 

6. Proceedings instituted against fraudulent insolvents are fre- 
quently infructuous. This is largely due to the lack of precision in 
the Act as to the procedure to be adopeted by the Court which d^ires 
to take action. The wording of sub^section (2) of section 43 is unduly . 
vague, regard being had to the fact that it constitutes a criminal*. 
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offence^ and experience has shown that it frequently creates difficul- 
ties. it is proposed that the penal provisions of existing section 43 
^should be amended on the lines of section 103 of the Presidency Towns 
insolvency Act, and that the procedure to be followed on a charge 
ehould be defined on the lines of section 104 of that Act. It is pro- 
posed to embody these provisions in the two separate sections 43-A 
and 43-B inserted by clause 19 of the Bill which also inserts a new 
.section 43-C containing provisions similar to those of section 105 of 
the Presidency Towns Insolvency Act. It seems desirable to make 
it clear that a dishonest insolvent who has been guilty of an offence 
under the Act can be proceeded against even after he has obtained 
his discharge, or after a composition submitted by him .has been 
Accepted. 

7. * The summary administration ^ of petty insolvencies is now 
largely governed by rules made by the High Courts under section 51 
(2) (c) of the Act, but it seems desirable that the Act itself should 
contain more detailed provisions than at present, and that further 
simplification of procedure should be effected. It is proposed there- 
fore that, in addition to any further modifications to be made by 
rules, section 48 should contain certain definite provisions, and it is 
thought that, if these changes are made, it would be well to confine 
.summary administration to cases where the assets do not exceed 
Rs. 200 instead of the existing limit of lls. 5(X), and to reserve a 
^discretion to the Court to direct the ordinary procedure to be followed 
in cases where it thinks such a c*ourse desirable. 

8. These amendments will, it is hoped, go far to check the abuses 
Tendered possible by the defects in the existing law. 

9. Opportunity has been taken to effect certain minor amend- 
ments in the Act, and an explanation of the reasons for the changes 
proposed will be found in the Notes on Clauses .” — Published in the 
India Gazette, dated 7th September, 1918, in Part V, tMge GS. 

Notes on Clauses. 

Clause 2. — ^The expression available act of insolvency ” is not 
lised anywhere else in the Act, and a definition therefore seems un- 
Trece.ssary. No such definition is to be found in the Presidency Towns 
Insolvency Act. The amendment in the definition of ** property ” 
makes it clear that trust property is not to be dealt with under 
tbe Act as property of the insolvent. It is proposed to include a 
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•definition of the expression ^'transfer of property” on the lines of 
the definition in section 2 of the Presidency Towns Act. 

Clause 4. — Is principally a drafting amendment. The opportu- 
nity has been taken to split up section 6 into five separate sections 
with a view to re-arrange its different parts in their logical order. 
New section 6 (a) merely reproduces existing section 6 (6). New 
section 6 (6) deals with the conditions on which a creditor may peti- 
tion and reproduces existing section 6 (4) and (5). New section 6 (c) 
•deals with the debtor’s petition and reproduces existing section 6 (3) 
with the addition of the Bill regarding the annulment of an order 
of adjudication. 

New section 6 (d) reproduces existing section 6 (2) with the 
addition of a proviso which is designed to cure a defect. Section 6 
(2) lays down where an insolvency petition is to be presented, but 
does not contain any saving in the event of the petition being pre- 
sented in the wrong Court. The point was raised in Madho Fershad 
v. Walton (18 C. AV. N. 1050), where the insolvent successfully pre- 
sented an appeal on the ground that the petition had been presented 
in the wrong court. The proposed proviso is intended to stop this 
loophole in the existing law. 

New section 6 (c) merely reproduces existing section 6 (1). 

Clause 5. — Amends section 10 to make it clear that the object of 
continuing proceedings on the death of the debtor is for the purpose 
only of realising and distributing his property. 

Clause 6. — This amendment appears to be necessary in view of 
the proviso to section 6 (c) in clause 4 and section 1 (a) (ti) in 
clause 10. 

Clause 7. — Section 13 (2) gives power to appoint an interim 
receiver. It is considered desirable that an interim receiver should 
normally be appointed when the petition is admitted, and should be 
armed with such of the powers conferrable on a receiver under the 
Code of Civil Procedure as the Court may direct (c/. section 16 of the 
Presidency Towns Insolvency Act). It is thought, however, that these 
provisions would come more appropriately into section 12 of the Act. 

Clause — ^Is consequential to the amendment in clause 7. 

Clause 11. — ^The first amendment is consequential to the first 
amendment in clause 14. • * 

The amendment of section 16 (2) is consequential to the ‘ first 
amendment in clause 12, which inStrts a new section as to protection 
order. 
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The other amendments in this clause are explained in paragraphs- 
3 and 4 of the Statement of Objects and Reasons. 

Clause 13. — The first amendment is one of drafting, and the 
second is designed to obviate the necessity of sending notices to cre- 
ditors who have not yet proved their debts and thus to shorten the- 
proceedings. 

Clause 14. — Both sections 16 (1) and section 27 contemplate the 
possibility of a composition or scheme before adjudication. The Pre- 
sidency Towns Insolvency Act in section 2S, on the other hand, only 
contemplates a composition after adjudication. Under the English 
Law a com|;osition can be made (1) after the receiving ocder and 
prior to adjudication, or (2) after adjudication. But under the Indian, 
law there is no receiving order procedure at all, and the order of 
adjudication is made on the hearing of the petition. It is very 
doubtful whether under the Provincial Insolvency Act the Court would 
have before it the necessary facts to justify it, in dealing wdth com- 
positions or schemes prior to adjudication. It is therefore proposed 
to follow in this respect the procedure under the Presidency Towns 
Insolvency Act and allow compositions and schemes only after adjudi- 
cation. This is effected by the first two amendments. 

The third amendment in this clause is a drafting one rf. sub- 

section (7) of section 27. 

Clause 16. As it stands, section 34 w'ould not prevent the whole 
of the debtor’s property from being sold for the benefit of an indivi- 
dual creditor after the filing of the petition and before the order of 
adjudication is made. The amendment prevents this and brings the 
section into line with section 53 of the Presidency Towns Insolvency 
Act. 

Clause 16. — ^This amendment is consequential to the proposed defi- 
nition of transfer of property ’’ in ^tion 2. 

Clause 17. — Makes it clear that the transactions referred to in 
section 38 are bona fide transactions. There appears to be no doubt 
that this is the intention. 

Clause 18. — Apparently the duties imposed on the debtor by sub- 
section (1) of section 43 arise as soon as the Court has made an 
order under section 12 (1). It seems desirable to make this clear. It 
is difficult to see how the debtor can he under any* obligation to assist 
in the distribution of his property Unjess he is adjudged an insolvent. 

It is proposed therefore to' amend the concluding part of sub-sectiotk 
(l),^nnd to relegate to a separate sub-section the provisions which 
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impose on the debtor the duty of aiding in the distribution of his 
property. Clause 18 effects these changes. 

Clause 21. — The effect of existing section 45 is to release a dis- 
charged insolvent from liability under an order of maintenance made 
under section 488 of the Code of Criminal Procedure, 1898, and in 
this respect the section is in conflict with section 45 of the Presidency 
Towns Insolvency Act. It is proposed to bring it into accord with 
the latter Act. 

Clause 22. — In view of the power which the proposed new section 
3 A would confer on Courts exercising insolvency juridiction, it is 
proposed to provide specifically that decisions in the exercise of this 
power shall be appealable. 

Clause 24. — Under the Indian law no statutory disabilities attach 
to the position of an undischarged insolvent. It is doubtful whether 
public opinion in this country is at present inclined to attach much 
disgrace to a person of this position, but it appears desirable that 
the sense of the community should be stimulated by providing certain 
statutory disqualifications in addition to those already imposed, e.g., 
by the Regulations relating to members of the Legislative Council. 
A parallel provision is to be found in section 32 of the Bankruptcy 
Act, 1883 (46 <fc 47 Viet., c. 52). 

Clause 25. — These amendments are introduced with a view to 
curtail the excessive number of notices which are at present required 
to be published in the Gazette.” India Gazette^ dated 7th Septem- 
her, 1918. 


Proceedings in Counoil. 

The Hon’dle Sir George Lownhes : — 

' My Lord, I beg to move for leave to introduce a Bill to amend 
the Provincial Insolvency Act, 1907. The Act in question was intro- 
duced and passed shortly before the passing of the new Civil Procedure 
Code of 1908, in order that it might take the place of the very 
rudimentary provisions in dealing with insolvents outside the presi- 
dency towns which were contained in the Act. As Members of this 
Council are aware the other insolvency Act we have in India, the 
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large towns of India, such as Karachi, Cawnpore and so forth and 
therefore it is clearly necessary for us to have a provincial Act to 
de&l with insolvencies in a more simple way outside bigger towns. 
The Act of 1907 was largely experimental at the time it was passed, 
and my predecessor in office, Sir Erie Richards, in moving the Report 
of the Select Committee on the Bill quite recognised that it was 
not altogether a satisfactory measure/ I think we may say that the 
experinence of ten years or eleven years now, has shown that this 
was not an unwise forecast. During the ten years we have had criti- 
cisms of the provisions qf the Act both from the Courts and from 
the general public, and not very long ago, it was thought desirable 
to address Local Governments on the subject. The replies a;e received 
showed that complaints were, frequent, and that there were many 
defecta in the Act which it was obvious ought to be remedied. As a 
result, last September, we convened in Simla a small informal Com- 
mittee to deal with questions which were then before us. We had 
the assistance of various Hon’ble Members of this Council, including 
my Hon’ble legal friends, Mr. Chanda and Mr. Krishna Sahay ; my 
Hon’ble colleague. Sir William Vincent, attended the Committee and 
we also had the benefit of Sir Ashutosh Mukherji's great experinence. 
We had two District Judges, if I remember aright, on the Committee, 
considered and very valuable recommendations were mace to Govern- 
ment by the Committee, the outcome of which is the present Bill. 
The' Committee thought that it would be unwise to retain the existing 
Act, and that it would be sufficient to amend it, though as Hon’ble 
Members will see the amendments come to a considerable number, 
and we of course accepted that view. The present Bill is to some 
extent complementary to the Usurious Loans Act, which was passed 
in the last session of the Council. Hon’ble Members may remember 
that my Hon’ble colleague, the Home Member, then in dealing with 
the}! Usurious Loans Act, pointed out that it would be necessary and 
indeed only fair alongside of the Usurious Loans Act either to pass a 
neW Provincial Insolvency Act, or to amend the existing Act and 
this' Bill is now introduced in fulfilment of the promise which 1 may 
aay .was then made. 

The main defect in the old Act was that it lent itself very 
lak'gely to the devices of dishonest ^ debtors. As the Usurious Loans 
Aet was introduced for the protection^ of honest debtors against dis- 
honest creditors, so an amended insolvency Act is necessary for ihe 
protection of honest creditors against dishonest debtors. Under the 
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preseB.t Act it is comparatively easy for a dishonest debtoi* to evade 
his responsibilities. As many Hon’ble Member will know, it is quite 
A common thing for a man when cornered, so that he has eithef to go 
to jail or pay, or to file his petition in insolvency. There is a provision 
(sec. 65 (4), I think) of the Civil Procedure Code which entitles him 
jon giving notice that he will file his petition to have execution against 
his person stayed, and we shall undoubtedly have to consider whether 
that section of the Civil Procedure Code will not have to be amended 
if this Bill is passed in its present or any other form. But 1 will 
pursue for the moment the course of the dishonest debtor; he files his 
petition, and if he is in jail he automatically gets his release under 
the existing Act, and he is practically protected from going to jail 
again. That is sufficient for him; that is all he wants; he does not 
want to pay his debts; all he wishes is to escape the penalty of jail. It 
is not necessary for him to apply for his discharge, and until he applies 
for it, the Court has practically no power over his misdoings. The exist- 
ing x\ct, it is true, lays certain disabilities on an undischarged insol- 
vent, but these do not afi'ect the dishonest debtor. He can not 
borrow money without disclosing his condition. But, in the first place, 
he probably does not know that there are any such disabilities at 
all; if he does he borrows all the same in disregard of the Act, and 
no body takes the trouble to prosecute him. Then again no stigma 
whatever apparently attaches to being an undischarged bankrupt 
under the conditions. Of course in other parts of the world the 
stigma is great, but apparently among provincial insolvents there is 
no ^eeling at all on the subject and they can go on borrowing for 
y^ears. This is the state of things that we have tried to remedy by 
this Amendment. We propose in the first place to make it compul- 
sory that every petitioning insolvent should apply for his discharge 
within a time to be prescribed by the Court, which we hope, will in 
most cases be a fairly short one. If the insolvent does not apply 
for his discharge and it must be remembered that his doing so will 
enable the Court to deal with any malpractices he may have commit- 
ted, he will lose the protection of the Court altogether. His adjudi- 
cation will be annulled, and it is provided that he cannot file. another 
petition on the same facts. That in the first place. In the second 
place, we propose to abolish the automatic protection which he gets 
upon adjudication. It is proposed by this Bill to repeal the provision 
4>f the existing Act, which provides that immediately on adjudication, 
the insolvent should be released from jail and make it necessary for him 
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to apply to the Court for protection leaving it to the discretion of the* 
Court to grant him protection in any degree it thinks fit. Then, in tho 
third place, we propose to lay upon him as an undischarged insolvent, so 
long as he remains undischarged, certain civil disabilities, such as- 
incapacity to hold certain offices. This, if I may say so, is fairly 
based on the principle that a man who cannot manage his own affairs 
should not be entrusted with the affairs of others. This will be for 
the Select Committee to consider w^hether in this respect we have gone 
far enough. 

“ The Bill is rather a long one, and owing to its being in the 
usual form of amending Acts is rather a difficult one to follow, and 
we have therefore made the Objects and Bensons and the Notes on 
Clauses rather more complete and full than they would ordinarily be. 

I do not propose to go through the various amendments in detail, but 
there are one or two points to w'hich I think, I ought to refer very 
shortly. The first, is, that the present Act gives no precise power to- 
an insolvency court to decide questions of law or fact that arise inci- 
dentally in the courts of insolvency proceedings. With regard to 
this there have been conflicting decisions in the Allahabad and 
Calcutta Courts, and w'e think that the point should be definitely 
settled by the Amending Bill. It is not altogether easy to see w'hich 
is the w'isest course to follow. If the power to decide questions of 
law and fact does exist, a summary decision by a Court of Insolvency 
may have more far reaching effects than was intended at the time. 
On the other hand, if the power does not exist, all the Court can do, 
is to refer the parties to a separate suit, and the result is interminable- 
delay during which the w'earied creditor may be driven from court 
to court, and eventually may have to come to a compromise with the 
debtor on disadvantageous terms. We have chosen what we think a» 
at present advised to be the better of two alternatives, and have 
provided that the Court shall have power to decide any questiona 
that arise incidentally in the insolvency, but leaving it to its discre- 
tion whether it should do so in a particular case or should refer the 
parties to a separate suit. Between this Scylla and Charybdis we* 
hope that the ' Select Committee will be able to steer our bark to- 
safety. I may say that in regard to this point, as in many others, 
whether w’e have proposed amendpients of the Acts, we have adopted 
the corresponding provisions of the Psesidency Towns Insolvency Act. 
This was passed just two years, after the Provincial one and seems to 
have been rather better considered, and in many cases, I may say^ 
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better drafted. We think that there is no reason why there should 
be any material difference in minor provisions between the two Acts, 
and therefore in many cases, where we wanted a better model, we have 
gone to the Presidency Towns Act and adopted provisions from it. 

*• The next point to which I should like to refer very shortly, is 
the amendment which we propose 'in Section 12, that in every case, 
unless for reasons to be recorded in writing the Court otherwise directs, 
on a petition of insolvency being admitted, an interim receiver should 
be appointed at once, in order that he may be in a position from the 
very outset to get hold of the assets of the insolvent. In this connec- 
tion, I ought also to refer to the question of Official Receiver. No 
doubt for the efficient adinirfistration of any insolvency a coini)etent 
official receiver is ne(.*essary and if we could p.rovicle offi(‘ial receivers 
throughout India for all the mofussil insolvciu'y courts, wo should be 
very glad to do so. Hut as Hoirble .Members are aware. Official 
Receivers have to look to fees for their remuneration, or at all events 
Government should have to consider the question ol fees in fixing their 
xernunorations, and the fees in most District (-ourts in insolvency 
matters would be very small. Therefore, though we recognise that 
it will be very desirable to have official receivers, if we could, through- 
out India, the cost would practically make it impossible, and we do 
not look forward at present to any great extension of the system of 
appointing official receivers. Where there is an official receiver he 
would no doubt nominally be appointed interim receiver. We liave 
provided that no interim receiver should have all the powers that are 
conferrable on a receiver under the Civil Procedure Code. In this 
respect, again, we have followed the model of the Presidency Towns 
Act. 

The next ponit I should like to refer to is the penal provisions 
of the Act. Section 43 of the existing Act is lacking in precision, and 
clearly wants a re-modelling. Its form has led to many difficulties and 
we therefore propose to re-cast it, again resorting to the model of 
the Presidency Towns Act, which seems to us to ho better. I should 
like to say in this connection that the ideal state of alfairs 
would undoubtedly be that an Insolvency Act should itself deal only 
with what 1 may call the special offences under the Act, such as refusal 
or neglect to comply with orders of* the court or statutory require- 
ments, and that all graver offeifbes,* such as fraud, gross misconduct 
and the like, should be left to be dealt* with under the provisions of 
the general law. I should like myself to see a chapter of the Penal 
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Code dealing with all such offences, and in that cose we should hff 
able to omit both from our Provincial Insolvency Act and the Presi- 
dency Towns Act a good deal of the present penal provisions. The 
Insolvency Court would then only deal with special offences^ and in 
respect of any graver offences which come to its notice during the 
enquiry, it would only order prosecution in a criminal court. That 
is, I will not say, an utopian idea, — I think it is an idea that we 
may be able to bring into practice before very soon. It has not, of 
course, been possible to deal with it in this Bill, as it would have 
meant amendment not only of this Act but of the Presidency Towns- 
Act and of the Penal Code, but I look forward to it as a possible piece 
of legislation in the future. 

There is one other point, my Lord, I should like to deal with,, 
and that is the question of summary administration of small insol- 
vent estates. We propose to simj)lify the procedure further in order 
that there may be a more expeditious winding-up and distribution 
of the assets. The committee to which I have already referred re- 
commended that the present limit of Rs. 500 for summary adminis- 
tration should be reduced to Rs. 200, and we have adopted this in the 
Bill. At the same time, it lias been suggested to us that the right poli- 
cy would rather be the other way, to bring in rather bigger estates, 
and instead of reducing the limit, to extend it from Rs. 500 to 
Rs. 2,000. Here again, we hope that the advice of the Select Commit- 
tee will assist us. I should state that it is not proposed to proceed 
with the Bill at present, but merely to publish it and take ib up again 
next session. 

** I regret that I have taken so long over the explanation of this; 
Bill, a very dull matter in this exciting time, but it is one in which 
I have taken great interest, and I hope we may look forward to its 
being a useful, and at the same time, a non-contentious piece of 
legislation.” 

The Hon’ble Sir George Lowndes: — “ My Lord, I beg to introduce 
the Bill, and to move that the Bill, together with the Statements of 
Objects and Reasons relating thereto be published in the Gazette of 
India in English and in the local official gazettes in English and in* 
such other languages as local governments think fit.” 

Published in the Indda Gazette dated 17th SeptemheVy 1918, in 
Part Vi paxfe 76. . 
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PROVINCIAL INSOLVENCY ACT 

Act No. V of 1920. 


Passed by the Indian Legislative Coujicil. 

Received the assent of the Governor-General on the 


2oth Fehruar'ify 1920. 


An Act to consolidate and amend the Law 
relating to Insolvency in British India, as admhiis- 
tered by Courts having jurisdiction outside the 
Presidency- towns and the Town of Rangoon. 

** Amend.” — Bill to amend the Provincial Insolvency Act, 1907, 
was introduced in the Imperial Legislative Council on the 4th 
September 1918 in order that it might take the place of the rudimen- 
tary provisions for dealing with the insolvents outside the presidency 
towns which were contained in the Act.” The Bill was referred to 
a Select Committee and the Beport of the Select Committee to 
amend the Provincial Insolvency Act, 1907, was presented to the 
Council on the 11th February, 1920. The Bill received the assent of 
the Governor-General on the 25th February, 1920. For Statement 
of Objects and Reasons, Proceedings in Council, Report of Select 
Committee, vide supra. 

N B — Italics in the body of the sections Indicate new or amended 
matter. The figures within square brackets next to the number of 
the aectloaa Indicate corresponding sections under Act III of 1907. 

Whereas it is expedient to consolidate and 
amend the law relating to insolvency in British 
India, as administered by Courts having juris- 
diction outside the Presidency-towns and the Town 
of Rangoon; It is hereby enacted as follows*: — 
t [1] (1) This Act may be called the Pro- 
Ehort title and extent, vinci^l Insolvency Act, 1920. 

(2) It extends to the whole of British India, 
except the Schedided Districts. 
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C 

Presidency Towns. — The law of insolvency as administered in the 
Presidency Towns before 1909 was the Indian Insolvency Act of 1848, 
(11 and 12 Viet. C. 21). The Presidency Towns Insolvency Act, III 
1909 was passed in 1909 in complete supercession of 11 and 12 Viet. C. 
21, and it applies to the Presidency Towns, viz,, Calcutta, Madras, 
and Bombay, and the town of Rangoon, and the Court having 
jurisdiction in insolvency under this Act are (1) the High Courts of 
Judicature at Fort William, Madras and Bombay and (2) the High 
Court, RaSigooii. 

Outside the Presidency Towns and Rangoon. — The law of insolvency 
as administered in places outside, the local limits for the time being 
of the towns of Calcutta, Madras, Bombay and Rangoon up to the 
year 1907, was contained in Chapter XX of the C. P. Code, 1882, 
Sectiohs 344-360. The Provincial Insolvency Act, 111 of 1907, was 
passed in 1907, in complete supercession of Chapter XX of the C. P. 
Code; 1882, Sections 344-360, and the provisions relating to insolvency 
were omitted from the C. P. Code, V of 1908. The Act HI of 1907 
remained in force till 25th February, 1920, and the present Act V of 
1920 having received the assent of the Governor General in Council 
on the 25th February, 1920, has now become the law of insolvency 
British India, outside the Presidency Towns, Rangoon, and the 
Scheduled Districts. 

Extent. — ^It extends to the whole of British India except (1) the 
Presidency Towns, (2) the town of Rangoon and (3) the Scheduie i 
Districts. 

Operation. — The Act is silent as to the date from wliich it is ^o 
come into operation. But under Section 5 of the General Clauses 
Act X of 1887 which provides ^‘where an Act of the Governor-Gen -^ral 
in Council is not expressed to come into operation on a particular day, 
then it shall come into operation on the day on which it receives the 
assent of the Governor-General,” the New Act, V of 1920, comes into 
force from the 25th February, 1920, having received the assent of the 
Governor-General on that date. 

Retrospeetive Effect. — In Promotho Nath Pal Choudhtiry v. Saurav 
Dasi Choudhwrani, 24 C. W. N. 1011, it has been laid down that *‘the 
rule that enactments in a statute are generally to be construed to be 
prospective and intended to regiilate the future conduct, of persons, 
is deeply founded in good sense and strict justice; and it has been 
repeatedly laid down that in the absence of dear word to that effect 
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a statute will not be construed so as to take away a vbsted right 
>of action acquired before it was passed, Budhu Koer v, Hafiz, 18 
*C. L. J. 274; and (rOpeawar v, Jibanchnnilm, 41 Cal. 1125: 18 C. 
W. N. 804: 19 C. L. J. 649.*/ The provisions of the ProvinciaJ 
Insolvency Act, 1920, have no application to a petition to adjudicate 
a debtor an insolvent made under the Provincial Insolvency Act, 1907, 
which was pending when the Act of 1920 came into force; nor can the 
<]iscretion given to the Court statedly in applications made under the 
Act of 1920 be extended to applications made under the Act of 1907. 
Pulpati Hanumaya r. liavuri Kamayya, 41 M. L. J. 126; 1921 M. 
W, N. 381 : 64 Ind. Cas. 270. But all orders passed after the com- 
mencement of this Act are subject to appeal or revision according to 
the provisions of the new Act although the adjudication had been 
made before it came into force. (Imnilal \\ Biharilal, 21 P.^ W. R. 
1916: 38 Ind. Cas. 995. Even though a petition was presented when 
the old Insolvency Act, 111 of 1907, was in force, the new Act, V of 
1920 is applicable as soon as it is passed even in respect of such ap- 
plication. Any order passed under the old Act or rights obtained 
thereunder will l)e unaffected by the new Act, Itangiah ChetUar v. 
Annasami Alwar Ayyanf/ar, 1923 M. W. N. 840 : 79 Ind. Cas. 408: 
1924 A. I. R. (Mad.) 368. 

British India. — According to Section 3, cl. 7 of tho Cencral Clauses 
Act, X of 1897, British India shall mean all territories, and places 
within His Majesty’s Dominion which are, for the time being, govern- 
ed by His Majesty through the Governor-General of India or through 
any Governor or other officer subordinate to the Governor-General.” 

Scheduled Districts. — Scheduled Districts ” means the territories 
mentioned in the First Schedule of the Scheduled Districts Act, XI V 
-of 1874, viz.: — 

Bengal PreaUlency . — ^Jalpaiguri and Darjeeling Divisions, The 
Hiir Tracts of Chittagong, The Santhal Pergunnahs, The Chutia 
Nagpur Division and Mahal of Angul. 

Bombay Presidency, — Sindh, Aden, certain villages of some of the 
.'Mehwasi Chief. 

Central Provinces . — The Zemindaris of Kattisgarh and Chanda, 
-Jaigirdaris of Chindwara. 

Madras Presidency , — The Maliahs in Ganjam, The Jej^pur Zemin- 
*dari and certain Maliahs and other Mutta.s and Golconda Hills in the 
'^Visagapalam Distrijj|. The Bhadraclialam Taluk, the Rakapilii Taluk 
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and the Bampa country in the Oodaveri District. The Laccadive 
Islands including; Minicoy in the Indian Ocean. 

United Provinces, — Kumaon and Garwal, the Terai Pergunnahs 
comprising Bazpur, Kashixnir, Jasptir, Rndarpur, Gudarpur, Kilpiiri, 
Nanak-Mattha, and Belheri. Some tracts in the Dehra-Diin District 
and some Tappas in the Nirzapiir District. 

N. ir. F. Provinces . — Hazara, Peshawar, Kohat, Bannu, Dera 
Ismail Khan. 

Punjah. — ^Dera Ghazi Khan, Lahaul and Spiti Districts. 

MisceUa neons . — The Cliief Conimissionerships of Coorg of the 
Andaman and Nicohar Islands, of Ajmer and Merwara and Assam, 
The Hill Tracts of Arakan and the Pergnnnahs of Manpnr. 

2 ‘ f2] (1) In this Act. unless there is any- 
Definitions. thing; repugnant in the subject 

or context,— 

(a) “ creditor ” includes a decree-holder, 

“ debt ” includes a judgment-debt, and 
“debtor” includes a judgment-debtor; 

(b) “ District Court ” means the principal 
V Civil Court of original jurisdiction in 

any area outside the local limits for 
the time being of the Presidency- 
towns and of the Town of Eangoon ; 

(c) “ prescribed means prescribed by rules 

made under this Act; 

(d) “ property ” includes any property over 

which or the profits of which any per- 
son has a disposing power which he 
may exercise for his own benefit ; 

(e) “ secured creditor " means a person hold- 

ing a mortgage, charge or lien on the 
property of the debtor or any part 
thereof as a security for a debt due to 
him from the debtor; and 

(f) '"'transfer of property" includes a transfer 

of any interest 'in property and the 
creation of any charge upon property. 
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(2) Words and expressions used in this Act 
and defined in the Code of Civil Procedure, 1908, 
not herein before defined shall have the same 
meanings as those respectively attributed to them 
by the said Code. 

NOTES. 

Review. — This section lias l>€eu recast. It iiiclutles the delinition 
of “transfer of property" and excludes tlio.se of “available act of 
insolvency" and , ‘Court." 1’he j'oasoiis for the changes introduced 
in the .section are cxpalined in Clause (2) of Notes on Clauses, .supra, 
thus; — “The expre.-'^sion “available act of insolvency" is not used 
anywhere else in the Act, and a definition therefore seoiiis unneces- 
.sary. No such definition is to he found in the Presidency Tow*ns In- 
-solvency Act. The ainendinent in the definition of “property" makes 
it clear that trust jiroperty is not to be dealt with under tin* Act as 
property of the in.solvent. It is pro])o.sed to include a definition of 
the expression “transfer of property" on the lines of the definition 
in Section 2 of the Presidency Towns Act." 

Clause (a ). — ‘’'Tlie word creditor is not defined by the Act. 'I’he 
word rreiUfor nicuiis one that can compel the performance of an obli- 
gation by another jier.son who is called the (Irhtor. the jierson lying 
under an obligation. In WJiarton's JiUw J.iexi(‘on creditor is said to 
be correlative to debtor and debtor is defined as he that owes soine- 
ihing to another. 

A creditor may be a decree-holder or otherwise; Va.sudi’c Kamnth 
v. Lahslmvi Nurayan, 42 Mad. 684: 36 M. ]j. J. 4o 3 : 52 Jnd. Cas 442. 
The ‘ creditor ’ includes a person who has obtained judgment in respect 
of a tort as well as of a debt, Erparte Moorv, 14 Q. B. 1)., 627. A 
decree-holder, who is the landlord of an agricultural tenancy to which 
the Agra Tenancy Act applies is not a ‘creditor’ under the Provincial 
Insolvency Act in respect of his rent or decree. His decree is not ;i 
proveable debt, Varhafi v. liaja Shyamrikk, 20 A. L. J., 147: 44 AH. 
296, follomng Kalka Jhts r. dujju Slug, 43 All. 510. 

Contingent Creditor. — “The person who on the happening of certain 
eojitingencies which may or may not hap{H*n will become entitled to 
-enforce an obligation then created against another person cannot be 
•called a creditor. A surety is a contingent creditor." Nalam Visira- 
natham r. Offivinl Assignee, 32 Ind. Cas. 795. But a person who 
fitauds surety for the paj^raent of a debt of the insolvent is a ‘creditor’ 
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within the meaning of this section. Bodrigues v, Bamaswami, 40 Mad. 
783. A surety, as such, is clearly, a creditor of the insolvent. He- 
is clearly a creditor as soon as he pays the mone^^ on his behalf. 
Siddik Ahmed v, M, K* M, Firm, 79 Ind. Cas . 813 : 1923 A. I. R. 
(Rang.) 149. 

Benamidar. — Though the term creditor was held not to include a. 
benamidar of the creditor in Ketaki Charan v. Saratkumari, 20 C. W. 
N. 995, it has since been held by the Privy Council in Chowdhri Gur 
Narain v. Sheo Lai Sing, 46 Cal. 566: 23 C. W. N. 521 that the 
benamidar represents the real owner, and is, so far as their relative 
legal position is concerned, a mere trustee for him, and there is no 
reason why an action cannot be maintained in the name of the 
benaihidar in respect of the property although the beneficial .owner 
is no party to it, a proceeding by or against the benamidar being, 
in its ultimate result fully binding on the beneficial owner, it 
therefore appears that the view held in Ketaki Charan v, Saratkumari 
has to be revised in the light of the Privy Council decision. 

Debt. — ^I’he word debt is used in its ordinary meaning of a sum 
payable in respect of a money demand recoverable by action, Dera- 
sami r. Vaiihilinoa, 40 Mad. 31 (F. B.) : 1917 M. W. N. 353 : 32 

M. L. J. 422. A right to receive a debt is property within the* 
meaning of Section 2 (d) and vests in the Beceiver. Onkarsa v. 
Bridichand, 73 Ind. Cas. 1037: 1923 A. I. R. 290 (Nagpur). Debt 
within the meaning of the Insolvency Act means only those debts that 
are provable under the Act under stetion 34. Vides notes thereunder.. 

Clause (b). — Court was defined in the old Act as *^the Court exer- 
cising jurisdiction” under Act 111 of 1907. This definition has been 
omitted because under Section 3 of the present Act, it is the 
District Court that shall be the “Courts having jurisdiction under 
this Act and “District Court” has been defined in Section 2r 
sub-section (1) cl. (b).” 

In section 3 (15) of the General Clauses Act, X of 1897, District 
Judge has been defined “ the Judge of a principal Civil Court of origi- 
nal jurisdiction, but shall not include a High Court in the exercise of 
its ordinary or extraordinary original civil jurisdiction” and under 
Section 18 of the Bengal, N. P. & Assam Civil Courts Act XEI 
of 1887, the jurisdiction of a District Judge extends to all original- 
suits for the time being cognisable by Civil Courts. 

Clause (e). — For Rule6 vide Sections 79 and 80 infra and appendices. 
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Clause (d). — Property. The definition of the word “property’* in 
Bee. 2 (d) is not exhaustive. It was inserted to make it clear that 
certain kinds of property which do not actually belong to the insolvent 
are to be treated as his property for the purpose of the Insolvency 
Act, e.g.f property over which he may have a power of appointment 
exerciscable for his own benefit. Under Sec. 28 (5) of the Provincial 
Insolvency Act the property which is exempted from the scope of ad- 
judication is property of the insolvent which is exempted from attach- 
ment in execution of a decree under Sec. 60 of the C. P. Code. 

The word ‘ Property * includes (a) moveable property, (b) immove- 
able property, and (c) actionable claims. Blackstone in his Commenta- 
ries defines ‘property* to mean all subjects of dommion,^' and they are 
things as distinguished from persons; and things are distinguished 
into two classes, things real and things jjersonaL Things real 
(otherwise called realty) consist of things substantial and immoveable, 
of the rights and property annexed to or arising out of these. Things 
personal (otherwise called personalty) consist of goods, money, all 
other moveables and of ^uch rights and profits as relate to moveables. 

In Section 16 of the Bankruptcy Act, 1883, 46 & 47 Viet C. 62 
the word has been defined as “Property shall include money, goods, 
things in action, land and every description of property, whether real 
or personal, and whether situated in England or otherwise : also 
obligations, easements and every description of estate, interests and 
profits, present or future, vested or contingent, arising out of or 
incident to property above defined.** 

“Includes". — When in a interpretation clause, it is stated that 
a certain term ^'includes*' so and so, the meaning is that the term 
retains its ordinary meaning and the clause enlarges the meaning 
of the terms mad makes it include matters which the ordinary 
meaning would not include. The Official Assignee, Bombay v. Firm 
of Chandulal Chimanlal, 76 Ind. Cas. 657. 

Claim For Damages. — The word property under the English 
Insolvency Law includes claims in the nature of damages which have 
accrued due prior to the date of insolvency, except such as arise from 
bodily or mental suffering or personal inconvenience of the bankrupt, 
or from injury to his person or reputation. Brake v. Befckhan 60 R. R. 
691 ; Bogers v. Spencer, 67 R.^ R. 736. Any property or interest in 
property which a person can in law or in equity transfer or assign or 
dispose of inter vivos, or by testamentary instrument can be affected 
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by him with a trust by an instrument inter vivos or testamentary 
instrument iirovided the object of the trust is legal, is lawful. Sec. 
6 (e) of the T. P. Act does not prevent assignment of the whole estate 
of the assignor with an incidental remedy for its recovery, but 
prohibits the transfer of a bare right to sue. A claim for breach of 
contract which has become due to the insolvent prior to his insolvency 
and has not been paid to him vests in the Official lleceiver, Motirani 
Doulatrum i\ rahluj Bui Oapaldas, 80 Ind. Cas. 141: (1925) A. I. R. 
^S.) 159. The right to claim damages resulting from breach of con- 
tract before the adjudication of insolvency vests in the Official 
Receiver. A right of action in rG.spcct of a tort or a breach of con- 
tract resulting in njur'es wholly to the person or feelimjs of the 
bankrupt does not pass to the trustee for his creditors, but remains 
ill the hunl'inpt. But a right of action in resiiect of a torj; or breach 
of contract resulting in injuries w'holly to the estate of the bankrupt 
passes to the trustee to his creditors. ‘‘ A mcFe right to sue ” is 
restricted to damages arising from bodily or mental suffering or injury 
to the person or reputation of the bankrupt as (ontradistinguished 
from injuries to his estate, and the latter vests in the Official Assignee 
on tJie adjudication of insolvency both under the Presidency Towns 
and tlie Provincial Insolvency Act. Official Assignee, Bombay r. 
Finn of (Uiandulal Chimanlal, 76 Ind. Cas. 657. 

Commission Agent. — fn Be Messrs. Kattihlufy Jsmailji Lotiuy 11 liid. 
Cas. 14, it was held that where a Commission Agent had disposing 
power over goods entrusted to him for sale, such goods wore his 
property within the meaning of the Insolvency Act, and an ad interim 
receiver can take possession of them. See also Smith v. Allah ahad 
Bank, 28 All. 185. 

Property includes personal earnings. — Jumnudas v, Vinyak, 10 
Ind. Cas. 698. Secret formulas invented by a manufacturer are part 
of the goodwill and assets of his business and therefore his property. 
In Keene^ (1922) 2 Ch. I). 475. In the matter of Umbica Nando n 
Biswas, 8 Cal. 434 : 1 C. L. R. 561, it was held that the word property 
in Section 26 of the Insolvency Act, included money. Property in- 
cludes salary. Bam Chandra v. Shama Charan, 18 C. W. N. 1052: 19 
C. L. J. 83. 

Trust property cannot bo dealt with under the Act as the property 
of the insolvent in as much as he has not ^he disposing power over it 
which he may exercise for his own welfare. In the matter of Var- 
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dalaca Charri, 2 Mad. 15. See also Sec. 44 (1) of the Bankruptcy 
Act 1883 and Smith v. Coffin^ (1795) 2 lly. Bl. 444; Scott v. Surman, 
1743 Wiles 400. 

Nor does it include sovereigns and gold entrusted to a jeweller 
to be made into ornaments, Itaja Mulraju v. Official Assignee^ Madras^ 
28 M. L. J. 403 : 29 Ind. Cas. 37. 

Vide also Notes under section 28 {2) infra. 

Landlord and Tenant. — Statutory Tenancy. — A statutory tenancy is 
** property.^’ The plaintiffs having let to the defendant a dwelling 
house the defendant retained possession of it after the expiration of 
the term. The defendant was afterwards adjudicated bankrupt and 
the trustee in bankruptcy disclaimed any interest in the house. Jn 
an action by the plaintiff against the defendant bankrupt for .posses- 
sion of the liouse and mesne i)rofits, held, that the statutory tenan(;y 
to which the defendant became entitled was “ property within the 
meaning of the Sec. 167 of the Bankruptcy Act, 1914, and jiassed 
under Sec. 53 to his trustee in bankruptcy, that on disclaimer there- 
of by the trustee tliat interest in the property ceased to exist and 
wauS no longer available for the benefit of the defendant, and conse- 
quently that the plaintiffs w’cre entitled to judgment, rarhinson 
ors. V. Noel, (1923) 1 K. B. 1). 117. A monthly tenant of certain 
premises remained in possession thereof after being adjudicated insol- 
vent. The Official Assignee having disclaimed interest, the landlord 
applied to the Insolvency Court by motion, for an order for possession. 
Held, folloAviug Parhinson (h ors. r. Noel, that the statutory tenancy 
was the property of the insolvent and the disclaimer of the Official 
Assignee having put an end to the interest of the insolvent therein, 
the property reverted to the landlord, and the latter was entitled to 
an order for possession. In re. Abu Bnler IToji Abdulla, 48 Bom. 
^80 : 26 Bom. L. R. 628 

Partnership Assets. — There is a great conflict of judicial opinion as 
to whether the share of a partner in the joint assets is property within 
the meaning of the Sec. and is liable to attachment and sale in execu- 
tion of decree. Or. XXI, r. 49, C. P. Code, 1908, provides that “save 
as othervrise provided by this rule, property belonging to a partner- 
ship shall not be attached or sold ia execution of a decree other than 
a decree passed against the firgi on against the. partners in the firm 
<is such,'^ and the Privy Council held, in Syud Tnffuzzool Hossein 
Khan v. Bughoonath Pershad, 14 M. T. A. 40; followed in Dwarika 
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Mohun Das v, Lukhimony Dasi, 14 C. 384; and also in Bihse Tokai* 
sherob v. Davod Mullick, 6 M. 1. A. 510^ that the expectant claim of a 
partner in a partnership business was not property and not saleable in 
execution of a decree. It has, however, been held by the 
same Board that’^ a partner’s share in the assets of a part- 
nership concern is “ pi'operty ** and is liable to attachment 
and sale in execution of a decree. Din Dayal Lai v. Jugdeep 
Narain Singh, 4 I. A. 247 : 3 Cal. 198 P. C. ; Varvathee- 

sam V, Bapanna, 13 Mad. 447; Jagat Chandra Boy v. Issur 
Chunder Boy, 20 Oal. 693. The definition of the word property in 
Sec. 2 (d) is very comprehensive and includes any property over which 
or over the profits of which the insolvent has a disposing power which 
he may exercise for his own benefit. All rights of action which relate 
directly to the bankrupt’s property and can be turned ftto assets for 
the payment of his debts including claims in the nature of damages 
except such as arise from bodily or mental suffering or personal in- 
convenience of the bankrupt or from injury to his person or reputa- 
tion are ‘‘property” which vests in the Official Receivers. Under Sec. 
28 of the Act it is the whole property of the insolvent that vests in 
the Receivei; and not only that which can he attached and sold in 
execution of a decree. The assignment of a share in the assets of a 
firm is not the assignment of a mere or bare right to sue but of the 
share of the assets of the firm with the individual right of recovering 
the same by the aid of the Court. It is for the Court in such par- 
ticular case to decide whether in the view of the Court the assignment 
in dispute is property with an incidental remedy for its recovery, or 
it is a bare right to bring an action within the meaning of Sec. 6 (e> 
of the T. P. Act. Jewan Bam v. Batan Chand, 70 Ind. Cas. 498: 26 
C. W. N. 286 ; Seth Vishnudas v, Therwerdas, 80 Ind. Cas. 642 : (1925) 
A. I. R. (S.) 18: (1925) A. I. R. (S.) 72 though, the determination of 
the question is exceedingly difficult Nazir Hossan v, Matin-uz-Zaman, 
(1925) A. I. R. (0) 299. The view that the share of a partner 
is property as can be attached under the Civil Procedure 
Code and would vest in the Official Receiver found favour in 
'Bdmanatha Aiyar v. Nagindra Aiyar, 1924 A. I. R. (Mad.) 223. 
The question presents no difficulty when all the partners of the firm, 
the whole 'firm is adjudicated ipsolvent. Then the assets of the 
whole firm would vest in the Receiver as a matter of course, and would 
be distributed to the creditors in the manner laid down by Sec. 61 
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of the Act. The difficulty arises when only one or some of the mem- 
bers of the firm, but not all, is or are declared insolvents. Then the 
question arises, would the share of the insolvent partner or partners 
in the joint assets of the partnership business vest in the Receiver? 
Lindley L.J. in his Partnership says ^Vhen one of several partners 
is adjudicated bankrupt, his trustee becomes entitled to all his se- 
parate property; but subject to the qualifications (as in cases of 
voluntary conveyance and fraudulent preference) the trustee can claim 
no more than the bankrupt himself would have been entitled to had 
he not become bankrupt, and every lien available for his co-sharers 
against him would be equally available for them against his trustee. 
Consequently his trustee could claim nothing as the bankrupt’s share 
until all the joint- '"editors have been paid, (Taylor v. Fields^ 4 Ves. 
396; HolMrness v. Shackles, 8 B. C. 612; liichardson v, \rOodmg, 
2 Vern. 293), and the partnership accounts have been duly taken and 
adjusted, West v. Skip, 1 Ves. 239. The trustee, therefore, of a 
bankrupt partner is entitled to an account, Crostray r. Collins, 15 
Ves. 218. It is settled that the joint-creditor shall be paid out cf 
the partnership or joint estate and the separate creditor out of the 
separate estate of each partner, and if there be any surplus, the same 
shall be applied to pay the other creditors, vide Sec. 262 Indian Con- 
tract Act and Sec. 61 (4) of the Provincial Insolvency Act. Joint 
creditors have therefore the first claim for payment out of the joint 
estate, and until they have been paid, the principal monies due to 
them with interest thereon at the date of the receiving order, no 
other person is entitled to receive a farthing out of the assets of the 
firm. When therefore only a partner or some of the partners become 
insolvent the Receiver becomes a tenant-in-comnioii with the continu- 
ing partners from the date of the petition. Barker v, Goodair, 11 Ves. 
78. The solvent partners have the right to realise the partnership 
property, Fox v, Hunhury, Coup. 445. The Receiver of an. insolvent 
partner, there being solvent partners, cannot obtain the proceeds of 
an execution levied against the partnership assets for a joint-debt, 
Brickwood v. Miller, 3 Mar. 279. 

In India, there is a considerable divergence of judicial opinion ts 
to whether the share of a bankrupt partner in the partnership assets 
vests in the Receiver. The question has been attempted to solved 
from two points of view, first, as to whether a partner has a disposing 
power over his undivided assets in * his partnership business as con- 
templated in Sec. 2 (1) d, and secondly, whether his share in the 
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joint assets of the partnership can be attached and sold in execution 
of a decree. 

(1) JHsposiny Power of a Partner, — Sec. 253, Jiidian Contract 
Act, provides that, in the absence of any contract to the contrary, no 
person can introduce a new partner in the firm without the consent 
of all the partners. And if, from any cause, any member of a part- 
nership ceases to be so, the partnership is dissolved as between all 
the other members. A partner may give to a third person interest 
in his share of the partnership but cannot make him a partner, liray 
V, Fromuntj 22 It. R. 224. The Judicial Committee of the Privy 
Council has held in Din Doynl Lai i;. Jiindeep Naraia Sing, 4 1. A. 
247 : 3 Cal. 198, that the partner could not himself have sold his share 
so as to introduce a stranger into the firm without the consent of his 
co-pa j- triers. I’lierefore the assignment of a share in the assets of a 
firm, in the absence of a contract to the contrary, is the assignment 
of a. mere bare right to sue (for dissolution and accounts) within the 
meaning of Sec. 6 (e) of the T. P. Act which is not assignable. The 
partner’s power to dispose of his share in the joint assets is therefore 
not absolute but vonditional on his having assigned also his right of 
recovery of his share after dissolution and accounts. Sec. 2 (d), on 
the other hand,'' contemplates an absolute and unconditional power rf 
disposal. Sat I^tuvht v. Jiehari Lid, 51 1. A. 22: J. L. R. 6 (Lahore) 
1: 47 M. L. J. 857: 1925 A. I. R. 18 P. C. 

(2) Can the uiulirided share of a partner in the joint assets of a 
firm he attached and sold in execution of a decree? There is a great 
deal of controversy going on so far as this question is concerned. Or. 
XXI, r. 49, C. P. Code lays down that partnership assets cannot be at- 
ta(‘lied and sold in execution of a decree unless the decree is against the 
firm. It has been pointed out by the Privy C'ouncil in Syud Tuffuzool 
llosain r. Itaghunath Pershandy 14 M. I. A. 40; followed in Dwarika 
Mohan Das v. Lakhimoni Dasi^ 14 Cal. 384, that the expectant claim 
of a partner in a partnership basiness was not property, and not 
saleable in execution of a decree though the same Board has held in 
Din Doyal v. J ugdee.p Narain, 4 I. A. 247 : 3 Cal. 198 P. C., that 
though a partner could not have sold his share so as to introduce 
a stranger to the firm without the consent of his co-partners, the 
purchaser at an execution sale, acquifes t^ie interest sold with the right 
to have his partnership accounts taken in order to ascertain and 
realise them.’’ Though there are authorities for the proposition that 



13 


Sec. 2.] HINDU JOINT FAMILY PROPERTY. 

a partner’s share in the joint assets of a partnership business is not 
attachable in execution of a decree against him, under Sec. 60, C. 1*. 
Code, in as much as w’hat is sought to be attached is the assets of a 
judgment-debtor as yet unascertained, and it has been held that until 
the dissolution of partnership takes placre and the judgment-debtor’s 
share in the partnership assets is ascertained such share could not be 
treated as a debt attacliable in execution of a decree (Ahhot v. Abbot, 
5 B. L. R. J?82), a contrary view, however, has been held in Parvu^ 
theesam v, Jtapanno, TJl Mad. 447; Jagat Chandra r. Isicar ('handra, 
20 Cal. 693, and other recent cases, viz,, Jiwan Itam r. Itatan (hand, 
26 C. W. N. 285: 70 Ind. Cas. 489; Seth Vlskinidait r. Thanrerdan, 
80 Ind. Cas. 642: 1924 A. 1. R. (Sind) 18: 1925 A. I. R. (Sind) 92: 
liamanatha Iyer t\ X(tgindra Aiyar, 1924 A. I. R* (Mad.) 223. The 
principle underlying the.se decisions is that the share of a partiler in 
the partnership) a.ssets lias not been altogether excluded from attach- 
ment under Sec. 60, C. P. C., and it is attachable under Or. XXl, 
r. 49, though under certain circumstances. The above cases overlook 
the distinction as pointed out by their Lordships of the Judicial Com- 
mittee in Sat Narain r. Jiehari Lai, 52 T. A. 27 : 1. L. R. 6 (LahoreV 

1: 47 M. L. J. 857: 192n A. T. R. 18 P. C., that Sec. 2 (1) (d) con- 

templates absolute power of disposal v'ithout any qwdifivafion, and 
also the point that if his share in the joint assets of the partnership 
is not available to his separate creditors it is not available to the Re- 
ceiver for distribution to the general body of creditors, unless dissolu- 

tion and accounts are taken and unless the joint-creditors have been* 
paid in full. 

Hindu Joint Family Property. — From the earliest times downwards 
it has been uniformly held in a long series of cases that the right, 
title pnd inttrest of t; Hindu co-sharer in joint-family may Ijc at- 
tached and sold in execution of a decree obtained against him p^er- 
sonallv. Therefore, such right, title and interest is “property.*’ cf 
the insolvent, which vests in the Receiver in insolvency, and the Re- 
ceiver is entitled to sue for partition thereof. TmI Bahadur v. Puspat 
Prosad, 74 Ind. Cas. .301 : 1923 A. I. R. 154 (Oudh) though otherwise 
held in Anant Singh v, Kulka Sings, 5 O. L. J. 664 : 48 Tnd. Cas. 
626. Under the Mitakshara Law a father has a right to dispose of 
his son’s interest in ancestral immoveable property for the paymebt 
of his own debt, not contracted for immoral purpose. Such interest, 
therefore, is “ property ” within the meaning of Sec. 2 (d). CheMa* 
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rant v. Official J?eceiv6r^^l923. A. 1. R. 20 (Sind). In a Mitakshara 
family, if a father is declared insolvent for debts not contracted for 
immoral purposes, then the whole interest of the father as well as 
of the sons vests in the Receiver, Hurmuhh Hoy Munno Lai v, Eadha 
Mohan, 54 Ind. Cas. 931. NurashmiJ'** v. Basava Sankaram (1925) 
A. I. R. (M.) 249. Narain Das v, Bankim Chandra 85,. I. C. 396. 

Though a different view was adopted in Sant Singh v. Shew Dut 
Singh, 1. L. R. 2 Pat. 724, the Patna High Court has in the recent 
case of Amolak Chand v, Manaukhrai Mangan Lai, 1. L. R. 3 Pat. 
857: 1925 A. I. R. (P.) 127: 85 Ind. Cas. 88, come into line with 
the views held by other High Courts by dissenting from the view of 
Sant Singh v» Shew Dut Singh, and has held that where the father 
of a joint Hindu family and his two major sons were engaged in busi-* 
ness which proved unsuccessful and they were adjudged insolvents, the 
ancestral property is * property ’ within the meaning of Sec. 2 (1) 
(d) and is liable to be sold in satisfaction of antecedent debts includ- 
ing the shares of the minors. 

Departure from old law. — The Privy Council, however, in the 
recent case of Sat Narain v, Behari Lai, 52. I. A. 22: I. L. R, 

6 Lahore l:\47 M. L, J. 857: 1925 A. I. R. (P. C.) 18, in 
appeal from Behari Lai v. Sat Narain, i. L. R. 3 Lahore 329, 
held that the property of an insolvent which vests in the Receiver 
means only the property which is divisible amongst his creditors, 
and it is wrong to say that when a Hindu who happen with his 
sons to constitute a joint family subject to the law of Mitakshara 
is adjudged an insolvent, not only his own rights hut also the rights 
and interests of his sons who are his co-parcenars in joint family 
property vests in the Eeceiver by virtue of the adjudication alone. 
It may be that the joint family property may in a proper case be 
made available for the payment of the father’s just debts; but it is 
quite a different thing to say that by virtue of his insolvency alone 
it vests in the Receiver. It is certainly a startling proposition that 
the insolvency of one member of the family should of itself and im- 
mediately take from the other male members of the family their in 
terest in the joint property and from the female members their right 
to maintenance and transfer the whole estate to an assignee of the 
insolvent for the benefit of his * creditors. The father’s power to 
dispose of the joint property is not absolute but conditional on hia 
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haring debts which are liable to be satisfied, out of that property. 

Bee. 2 (1) (d) seems to contemplate an absolute and unconditional 
power of dieposa]. 

For fuller description of “ property ” vide notes under Sec. 28 
infra. 

ClauBe (e).-Secured and Unsecured Crcdifors.-Secured creditor 
means a creditor who has got security for his debt. i.e.. who can 
follow the property of the debtor for the realisation of his debts either 
in the hands of the debtor or in the hands of his assignees in pre- 
ference to all other claims and as against the unsecured creditors 
who can follow only the person of the debtor and the residue o t le 
pitperty. if any, that may be loft after payment of the secured 
‘creditor. The property by which the debt of a creditor is seepred .» 

called “security.” Under section 168 (1) of the Bankruptcy Act. 

1883 secured creditor meins » a person holding a mortgaye, charge 
or lien on property of the debtor or any part of his property as 
security for a debt due to him from the debtor.” 

The definition given in the Act includes charges (1) on la^ for 
arrears of rent (2) for maintenance (3) for public dues (4) for Crown 
debts (6) all salaries or wages not exceeding Es. 20 of any cler or 
servant or labourer in respeci of services rendered to the insolvent 
during 4 months before the date of the presentation of the petition 

and (6) all other claims which are made charges under any special 

law for the time being in force. 

Mortgaoe, charge or lien.-The term » charge ” ^ 

the term “lien” which in England is defined to be an o ig 
which by implication of law and not by express contract binds the 
real or personal estate for the discharge of a debt or enga^ment but 

dtel not pass any property in the subject of the Hen. Fisher, a 

466, Wilson c. Eiteher, 6 Taunt, 649. But while a charge may 
created by act of parties, a lien is created only 

The term appears to have lieen used in this sense in Sec 96 of ^e 
'n A /»+ Arst TT of 1872, but applicable only to movable 

proper y. ^ coun- 

'■ 

.ppwri.*.. W-rf* tac.- 
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too familiar to be easily disoarded in favour of the more correct ex- 
pression, ‘ vendor’s charge/ 

Sec. 100 of the T. P. Act draws a clear distinction between a 
“ mortgage and a “ charge,” tho former being a transfer of an 
interest in immovable property made by the mortgagor as a security 
for a loan whereas the latter is not a transfer though it is nonethe- 
less a security for the pa 3 mont of debt to another. 

A charge may Le cioated (i) by act of parties, (2) by operation 
and not by operation of law. Every mortgage is a charge but every 
of law. A mortgage, however, can onlj^ be created by act of parties 
charge is not a mortgage. A mortgage deed must be attested by 
at least two witnes.ses whilst a charge need not be made in writing, 
and if reduced to writing, it need not be either attested or register- 
ed. ** Charge ” says Da.v J.. “ differs altogether from a mortgage. 
B,y a charge the title is not transferred, but the person creating 
the charge merely says that out of a particular fund, he will discharge 
a i.articuUir debt.” Jiuilhison v. Hall, 12 Q, B. I). 347, Kishna TaiI 
r. iianga llarn^ 13 All. 28, Mafiram v, Tit/ial, 13 Bom. 90 F. B. 

Charge ho^ created. — (1) Hy act of parties. — A charge is generally 
created by a settlement or will by which* the property of the settlor 
or testator is specially appropriated to the discharge of a portion or 
legacy or debt or the support of religious or charitable endowments. 
Kanliia v. Muhammad, 5 All. 11; (liatfi v. Suhrnmma, 7 Mad. 23; 
Muhammad v. Muhammad, 13 C. L. H. 330; (iirish v. Anundo, 15 
Cal. 66. The creation of a charge does not necessarily imply tho 
existence of a debt. It is merely an interest carved out of the estate 
which maj" be substituted by a mortgage. Pordette v. Hood, 35 
Beav. 274: Fisher 2lo; Punithavela v. lihashyam. 25 Mad. 406; (So- 
hinda v. Poresh. 25 Bom. 161 ; Imhiohi v. Arhamimf, 35 M. L. J. 58. 
The distinct'on is not merely verbal as it carries with it very im- 
portant conseciuences, because although a mortgage may be enforced 
against a bona fide purchaser for value a charge may not be so en- 
forced, Akhoy Kumar v. Corporation, 42 Cal. 625 : 21 C. L. J. 177. 

It is worthy of notice that a charge may he created orally, al- 
though if it is created by an instrument in writing it must he 
gisiered unless made by will or the amount secured is less than one 
hundred rupees. Bengal Banking Corpn. r. MackeHich, 10 Cal. 316; 
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Appaawami v. Maniham, 9 Mad. 103. A charge may be created inter 
vivos by a will. When there is a iion-testameutary instrument such 
as a deed of settlement, the law of registration must apply and the 
charge cannot be enforced unless the instrument is registered. Sec. 
17 Registration Act. Chalamanpa v, Subramma, 7 Mad. 23. 

(2) By operation of law . — ^These charges do not rest upon an 
agreement and securities created by the express or implied consent of 
parties. They may lie divided into two clauses — “legal liens” and 
^^judicial liens,-’ the one constituting a part of the substantive law 
and the other a part cf the law of procedure. 

Legal liens. — (1) The earliest instance is furnished by Sec?. 13 
of the Bengal Reg. Vlll of 1819 which allows a taliiqdar of the 
second degree who pays the head>rent and thus saves the puftij from 
* sale, a lien on the tenure. 

(2) Secs. 65 and 171 6f the Bengal Tenancy A(?t, Vlll of 1886 
B.C., Sec. 6 of Act, Vlll of 1865 B.C., and Sec. 62 of Act Vlll of 
1869 B.C. Under Sec. 101 of the Oudh Rent Act, a landlord is a se- 
cured creditor of his tenant for his rent and when the tenant becomes 
insolvent the landlord is entitled to be paid the rent due to him out 
of the proceeds of the sale of the crops of the insolvent before dis- 
tribution is made amongst ^ other creditors. Bilshamhernath v. 
ItukhUf 81 Ind. Cas. 647. 

(3) Sec. 9 of Act XI of 1859, Revenue Sale Law, .Act 11 of 1864 

(Madras). ^ 

(4) Salvage Liens. 

(5) Sec. 55 (4) of the T. P. Act. Unpaid vendor’s lion, and Ss. 
72, 73, 95 of the T. P. Act. 

(6) Partner’s lien. 

(7) Trustee’s lien under Sec. 82 of the Trusts Act, II of 1882. 

(8) Lien of cesti que trust or charge on property purchased with 
trust money. 

(9) Solicitor’s lien. 

(10) Insurer’s lien. 

(11) Maritime lien. 

Judicial liens . — Judicial liens are liens created by the order of 


the Court that the payment of any money shall be secured by a 
charge on property, e.g., attachment of debtor’s ('Property in execu- 
tion of a decree against him. ^Though attachment does not confer 


any title it cannot he said 
on the property attach|^ 

s 




Sftl^^has no lien 
d^retal 
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4im6unt before admission of the petition for adjudication by the 
<lebtor, he is entitled to be paid in preference to all other creditors. 
Vide Sec. 51 infra. When a Civil Court passes an order under Or. 
XX, r. 11 (2) C. P. C. directing that the decree against the judg- 
ment-debtor, shall be payable by monthly instalments, and that he 
shall give as security a mortgage on certain immoveable property, 
and subsequent to this order the judgment-debtor is declared insol- 
vent, held (1) that the adjudication could not affect the position of 
the decree-holder who was entitled to obtain from the judgment- 
debtor the mortgage ordered prior to the adjudication. (2) That 
the order that the mortgage be executed was one which might 
be executed as if it were a decree by reason of provision of 
Sec. 36 C. P. C. Allan Brothers v. Shaik Jooman, 85 I C. 291, 
following Chandra Kumar Ve v. Kusum Kumari Itoyy 28 C. W. 
N. clxxxvi, 40 C. L. J. 180 : (1925) A. I. 11. (C.) 57. The Indian 
Contract Act following the English law on the snbje(*t divides liens 
into 2 classes, special and general. 

A special lien authorises the holder of the goods to retain them 
only till the particular debt in respect of the goods is paid. But a 
general lier^, extends to any balance which may be due from the owner 
to the holder of goods. Special liens ’are defined by law. Bankers, 
factors, wharfingers, attorneys of High Courts and Policy-brokers are 
alone entitled to a general lien, fUinhan v. Bank of Madras. 19 Mad. 
234. 

A particular lien may be claimed by any person who has bestowed 
labour on goods bailed to him either by the owner or by some person 
who is authorised by him to do so, but not where the bargain i.s made 
by a stranger. Buxton v. Bangham, (1834) 6 C. & V. 674; Keene 
V. Thomas. (1905) 1 K. B. 136. An agent is entitled to a lien on the 
property of the principal whether moveable or immoveable in respect 
of his claim for commission, disbursements or servic-os in connection 
with that property. Sec. 221 Indian Contract Act. 7n re The Bom- 
hay ^aw Mills Co., Ltd,, 13 Bom. 314. But no lien can be claimed 
by a banian, Peacock v. Baijnath, 18 I. A. 78: 18 Cal. 573. 

According to the Common Law in England a special lien arise.s 
not only in favour of a person who spends labour on another's goods 
but also in favour of various other persons. Common carriers, for 
instance, are entitled to lien, because they are obliged to receive any 
goods which may be committed to their custody. On the same prin- 
ciple a Railway Company can claim a lien for cloak-room charges. 
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^iinjer Mfg, Oo, v, London & S, IF. Ihj. Co., (1894) 1 Q. B. 833, 
Sec. 55, Contract Act. Similarly, a ship-owner has a right of lien 
on goods curried by liim. Bristow v. Whitmore, (1859) 4 De & J. 
325. The peculiar feature of the liens is that they may be enforced 
against a true owner and it would seem to be almost immaterial 
whether the person who claims the lien did or did not know whether 
the goods belonged to a third person. Bohins rl- Co. u. Oraij, (1895) 
2 Q. B. 78. But no such lien can be enforced against property in 
the WTongful possession of the debtor if tlie person who claims the 
lien has knowledge of such wrongful possession. Johnson v. Hill, 
<1822) 5 Stork. 372. 

Hypothecation of Moveables. — The words ‘ mortgage.’ or * charge ’ 
is not defined in the Code of Civil Procedure. Sec. 58 and lOQ T. P. 
Act relate to mortgage and charge respectively of iininovablo proper- 
ties, but that Act is not exhaustive and does not profess to be a comjilete 
Code as also appears from its preamble. Satyalnidi r. Mnsst. 
Harahati, 34 Cal. 223: 5 C. L. J. 192. Mohd. Safiq-al-Huq v. Krishna 
Oobind, 23 C. W. N. 284 : 48 1. C. 428 : 28 C. L. J. 77. The Indian 
Contract Act no doubt speaks only of bailment of goods by way of 
Security; but it appears from its preamble that it deals only with a 
l)art of the law of contract applicable to British India. From these, 
therefore, it by no means follows that there may not be mortgage or 
hypothecation of movable properties. Such hypothecation or mort- 
gage, not accompanied by possession, confers a good title upon ther 
person in whose favour it is made and the law recognises the tran- 
saction as security and equity gives effect to it. Sris Chandra v. 
Mnngi Bewa, 9 C. \V. N. 14; Damodar v. Atmarom, 8 Bom. L. R. 
344; Ilanpada v. Anath He, 22 C. W. N. 758; 44 Iiul. Cas. 211; 
Tnninthavelw v. Bhashyam, 25 Mad 406; 12 3f. L. J. 288. 

Clause (f). — Transfer of Property. — Transfer of Property means 
not only the transfer, assignment, conveyance of the property itself 
hut must also include the transfer, assignment and conveyance of any 
rights and profits annexed to or is.suing out of the same. This defini- 
tion is newly added, and is on the ilnes of the definition of the ex- 
pression in section 2 of the Presidency Towns Insolvency Act, TIT 
of 1909. 

Subjection (2). — Not defined. — Besides the words defined above, the 
words decree, Histrict Judge, judgment ^debtor, moveable property, 
order and others have been used in this Act hut have not been defined. 
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Thfey are used in the sam« sense in whi'h they have been defined in 
8. 2 of the O. P. Code, V. of 1908. 

PART I. 

Constitution and Powers of Court. 

3. [3] (1) The District Courts shall be the Courts 
. , having jurisdiction under this 

Insolvency jurisdiction. 

Provided that the Local Government may, by 
notification in the local official Gazette, invest any 
Court subordinate to a District Court with juris- 
diction in any class of cases, and any Court so in- 
vested shall within the local limits of its jurisdic- 
tion have concurrent jurisdiction with the District 
Court under this Act. 

(2) For the purposes of this Act, a Court of 
Small Causes shall be deemed to be subordinate to 
the Disti^ict Courl. 

NOTES. 

Review, — Tiiis (jlmpter eoiisists of Sections iJ-5. Sec. 3 corresponds 
*■ 

to Sec. 3 of the old Act, III of 1907. Section 4 is new and Section 
corresponds to Section 47 of Act IJI of 1907. 

Clause (1). — Jurisdiction . — ^The District Courts are the principal 
civil courts of original jurisdiction in any area outside the Presidency 
towns and Rangoon, and the judge tiiat presides in such Courts is 
the District Judge. Vide Notes under Section 2 ante. It is therefore 
the Court of the District Judge that has jurisdiction to entertain 
the application for insolvency. A District Court exercising functions 
under the Act can interfere w’ith execution of decrees of other courts 
and not otherwise, r.^., unless the judgment debtor has been adjudi- 
cated insolvent or a receiver has been appointed ; Anvp Knmnr v, 
Kesko Dass, 39 All. 547. 

Proviso. — Under Sec. 3 of the Provincial Insolvency Act, the 
Distrist Churt is the only Court having jurisdiction to deal with the 
petition for insolvency in the aKsenee of any notification of the Local 
Gov^pment investing subordinate Cdurts with jurisdiction over such 
clM of cases. In a case in which there was no such notification, held 
t]^t the District Jtidge^s order transferring a petition to the Sub- 



COURTS HAVING JURISDICTION. 


21 


Secb 3.] 

court for disposal was ultra vires, Deimdass Prenichand v. Soleii 
Gopalappa, 45 M. L. J. 689: 1923 M. \V. N. 764: 18 L. W. 685: 75 
1. O. 876: 1924 A. 1. R. Mad. 398. 

Additional District Judge. — Where there are Additional District 
Judges appointed under Section 8 of the Bengal, N. W. P. and Assam 
Civil Courts Act, Xli of 1887, the Additional Judges shall discharge 
any of the functions of a District Judge which the District Judge 
may assign to them and in the discharge oi‘ their functions they shall 
exercise the same powers as the District Judge. In Makhanlal v, 
iSreelal, 34 All. 382: 9 A. L. J. 371: 14 Jnd. Cas. 162, one of the 
grounds of appeal was that the Additional District Judge had no in- 
solvency jurisdiction in os much as he was not invested by the Local 
Government with powers under the provisions of Section 3 (1) of the 
Act. Held that “ under Section 3 of the Act the District Courts are 
Courts which have jurisdiction under the Act. The District Court 
means the principal civil court of original jurisdiction in the district. 
But Section 8 of the Civil Courts Act provides, Additional Judges ap- 
pointed under Cl. 1 of the section shall discharge any of the functions 
of the District Judge which the District Judge may assign to them, and 
in the discharge of these functions they shall exercise the same powers 
as the District Judge. In the present case, the District Judge having 
assigned one of the functions to the Additional Judge, the latter lias 
exercised the same powers as the former would have done but for 
his order. He has jurisdiction.” See also Muhhand v. Murarilal, 
36 All. 8. An appeal from the decision of a Subordinate Judge with 
insolvency jurisdiction lies to the District Judge and not to the High 
Court. The mere fact that the Subordinate Judge has been invested 
with insolvency jurisdiction under Section 3 does not imply that he 
is an Additional District Judge ” within the meaning of Section 26 
{!) of the C. P. Courts Act, so that appeals from his Court will lie to 
the High Court and not to the District Court Madharno v. No go, 
1923 A. I. R. (Nag). 80. 

Courts subordinate to a District Court. — An Additional District 
Judge is not subordinate to the District Judge. Makhnnlal v, 
SreeXal, 34 All. 382 : 9 A. L. J. 371. 

In addition to the District Court, any other Court subordinate 
to it may have insolvency jurisdiction provided it is specially em- 
powered by the Local Governident* in that behalf by notification in 
the local official gazette. Under Section 3 of the C. P. Code, V <i 
1908, the District Court is subordinate to the High Court, and every 
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Civil Caurt ol a grade, inferior to that of a Jyistrict Court aiij every 
Court of biiiaii Causes, iii inferior to the High Court and the District 
Court. And under sections D and 39 of the Civil Courts Act “ inesid- 
ing officer of a Court subject to the administrative control of District 
Judge, siiail be deemed to be immediately subordinate to the Courts 
of a District Judge, and for the purposes of the Code of Civil Pro- 
cedure, the Court of such an officer shall be deemed to be of a grade 
inferior to that of the court of the District Judge.” Under Section 
18 of the same Act, Xll of 1887, the jurisdiction of a District Judge 
or a Subordinate Judge extends to all original suits for the time being 
cognizable by Civil Courts and under Section 15 of the same Act the 
Local Government nmy bj’ notification in the official gasette fix and 
alter the local limits of the jurisdiction of any civil court under the 
said Act. If the same local jurisdiction is assigned to two or more 
Subordinate judges, the District Judge may assign to each of them 
such Civil business cognisable by the Subordinate Judge subject to any 
general or special order of the High Court. 

Hence when the Court of the Subordinate Judge is invested with 
pow’efs under the provision of Section 3 “ wdthin the local limits of 
its jurisdiction ” it does not follow that he has jurisdiction only in 
cases arising within the local limits of hh jurisdiction as fixed hy the 
District Judye under Section 13 (2) of the said Act, but that he has 
concurrent jurisdiction with the District Judge in entertaining apiili- 
cations for insolvency. ShanJaar r. T7f/ia?, 2 Bom. 45. 

But though under the proviso to Section 3 the Court of the 
District Judge and that of the Subordinate Judge have concurrent 
jurisdiction, the proceedings having been removed from the Subordi- 
nate Judge to the District Judge, the District Judge’s order is not 
to be considered as an original order. Orders made by the Subordi- 
nate Judge when he has seisin of the case could only be interferred 
with by the District Court only under the provisions of Section 46, 
now 75, or under the powers conferred by the Code of Civil Procedure 
in regard to civil fuits as provided by Section 47, now 5. No appeal 
•lies therefore against the order of the Subordinate Judge declining 
to take action against the insolvent under Section 43 (2) now 69; 
Digendra Chandra Jiasah v. Bamani Mohan Gosvnmi, 22 C. W. N. 
958 : 48 Ind. Cas. 333. 

Court invested. — The word “Court*'* is designedly used as distin- 
guished from the word “ SuborcBnate Judge or Munsiff ** as used in 
Section 2t5 of the Civil Courts Act, XIT of 1887. If a Court sub- 
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ordinate to a District Court is specially invested with powers under 
Section 3 it will have jurisdiction unless and until it is withdrawn 
by the Local Government and it will not require to be re-invested in 
the case of transfer or removal of its presiding officers, as it will 
require in the case of a special ’’ Judge or Munsiff being so invested. 
Thus where a Small Cause Court Judge was invested with insolvency 
jurisdiction and application was made to him, held, he had full juris- 
diction to decide the case, Debt Vresad v. Staneeley Itayt 6 A. L. J., 
483: 2 Ind. Cas. 223. But where a Subordinate Court, not invested 
with jurisdiction by the Local Government by notification in the 
Local Official Gazette, exercised insolvency jurisdiction, held it was 
ultra vires. Dacadass l^remchaed v. Soleti Gopalappay 45 M. L. J. 
689 : 1923 M. W. N. 764 : 18 L. W. 685 : 75 Ind. Cas, 876 : 1924 
A. 1. R. (Mad.) 398. It should be noticed that if a subordinate Court 
has once been invested with insolvency powers by a notification in 
the Local Official Gazette under the old Act III of 1907 it is not neces- 
sary that the said Court should again he re-invested under tde new 
Act V of 1920. Section 3 of old Act has been re-enacted word for word 
in the new Act V of 1920, and, therefore, under Section 24 of the 
General Clauses Act, 1897, the notification under tht repealed Act 
would remain in force. Chnturhhvj v. Harlall. (1925) A. I. R. (Cal.) 
335 : 80 I. C. 858. 

Appeals. — Though under Section 3 the Local Government may 
invest any Court subordinate to a District Court w'ith jurisdiction 
in any class of cases and any Court so invested shall, within the 
local limits of its jurisdiction, have concurrent jurisdiction with the 
District Court under this Act,^’ still, however anomalous it may 
seem, the appeals from the decision of the Subordinate Judge having 
concurrent powers with the District Judge should lie to the District 
Judge. Section 76 (1) formerly 46 (1) clearly contemplates the exer- 
cise of insolvency jurisdiction by a subordinate court; and expressly 
provides that appeals against such orders shall lie to the District 
Court. This state of things is not uncommon, as for instance, it 
may be pointed out that appeals against the decisions of subordinate 
judges in suits below Rs. 5,000 lie to the District Judge although in 
respect of such suits they have concurrent jurisdiction. Niothan 
Mullick V. Buniarii Mohan, 63 Ind. Cas. 846. 

Commissioner in Insolvency. — {Section 18 of the Presidency Towns 
Insolvency Act, 1909, does not confer power on the Commissioner in 
Insolvency to stay insolvency proceedings pending against the insolvent 
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in any other Court. The other insolvency is neither a * suit ’ nor 
* other proceeding ’ pending against the insolvent within the meaning 
of the section. The “ other proceedings ” shotild be ejus dem generis 
with or analogous to a suit. The District Court in its insolvency 
jurisdiction is subject to the ‘ superintendence * of the High Court on 
its Appellate side, and not to the Commissioner in Insolvency. In 
Be. Maniekchund Virchandy 47 Bom. 275. 


4. [New.] (1) Subject to the provisions of this 
« < ‘4 ct, the Court shall have full 

decide all ^ questions poweT 10 decide all questious 
arising in insolvency, whether of title or priority, or 

of any nature whatsoever, and whether involving 
matters of law or of fact, which may arise in any 
case of insolvency coming within the cognisance of 
the Court, or which the Court may deem it ex- 
pedient or necessary to decide for the purpose of 
doing complete justice or making a complete dis- 
tribution of property in any such case. 

(2) Subject to the provisions of this Act and 
notwithstanding anything contained in any other 
law for the time being in force, every such decision 
shall be final and binding for all purposes as 
between, on the one hand, the debtor and the 
debtor's estate and, on the other hand, all claimants 
against him or it and all persons claiming through 
or under them or any of them. 

(3) Where the Court does not deem it 
expedient or necessary to decide any question of 
the nature referred to in sub-section (1), but has 
reason to believe that the debtor has a saleable 
interest in any property, the Court may without 
further inquiry sell such interest in such manner 
and subject to such conditions as it may think fit. 

NOTES. 

Review. — This section is new. The introduction of this section 
is thus explained in the Statement .of , Objects and Reasons: A 
further defect in the Act is the absence of provisions sufficiently 
defining tfie power of Courts to decide questions of law and fart 
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arising in insolvency proceedings. This question has been recently 
the subject of conflicting decisions and it is desirable that this conflict 
between the High Courts should be terminated, and having regard 
to the prevalence of benami transactions in India and the importance 
of arming courts with adequate powers for the speedy reailsation of 
assets in the interests of creditors, the Government of India are of 
opinion that the Courts should be given full power to decide all 
questions raised in insolvency proceedings. Tliat is to say, the effect 
of a decision of the Insolvency Court on any question of this sort 
should be res judicata.'^ There is no section in the old Provincial 
Insolvency Act, III of 1907, corresponding to Sec. 4 of the present 
Act. There were conflicting decisions in regard to the power of the 
Court to deal with the claims of third parties against the insolvent 
and it was to set at rest the doubts that existed upon the subject 
that Section 4 was introduced into the present Act. It will be seen 
that very wide poivers are given to the Court under Sec. 4 j the Court 
may decide any question which ‘t may deem it expedient or necessary 
to decide for the purpose of doing complete justice or making com- 
plete distribution of property. Bnmasvmmi Cheftiar v. Itamaswami 
Aiyangor, 42 M. L. J. 185: 1922 M. W. N. 110. 

By the enactment of the present section the jurisdiction of the 
Insolvency' Court has been considerably increased, and, in fact, it is 
now co-extensive with the Civil Court. Jt is no longer confined to 
consider only those oases of “voluntary transfers^' and “fraudulent 
preferences “ as are referred to in Sec. 86 and 87 (now Section 63 
and 64) but “ all questions of title and priority of any nature what- 
soever ’* have been brought within its cognisance. Section 16 (6) of 
the old Act which is Section 28 (6) of the present Act provides that 
nothing in this section shall affect the power of any secured creditor 
to realise or otherwise deal with his security, in the same manner as 
he would have been entitled to realise or deal with it if this section had 
not been passed.” Therefore Section 28 (6) leaves the secured creditor 
quite independent of the insolvency proceedings and free to choose 
his own remedy in realising or otherwise dealing with his security. 
Under the present section, however, it is quite within the competence 
of the Insolvency Court to question the validity or otherwise of the 
security of the secured creditor and the order of the Insolvency Court 
regarding the validity of his security •shall be binding on him and shall 
he final and res judicata. The decision of the Insolvency Court 
against an objector claiming a property attached by the Receiver in 
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insolvency is conclusive and no suit will lie as it is precluded by Sec- 
tion 4. Bai'ra Begum v, Bahu Shea Nuram, 1923 A. I. 11. 293 (All), 
though in Harman v, Ganpat 73 Ind. Cas. 367 (Lahore) a different 
view has been taken. The secured creditor’s freedom of choice under 
Section 28 (6) therefore seems to have been affected by the present 
section. Moti Bam v, Bodicellj 2 A. L. J. 32: (1923) A. I. R. (A.) 159. 

A Court exercising insolvency jurisdiction under Act V. of 1920 
has to administer the law under its own procedure and to decide 
questions arising in insolvency which are covered by the special pro- 
visions of general law, including such questions as are raised by Section 
53 of the Transfer of Property Act. Shikri Brasad v. Aziz Ali, 44 All 
710: 19 A. L. J. 862 : 63 Ind. Cas. 601. 

Conflicting Decisions. — In Hukumat Bai v. Vadam Narain, 39 All 
353 it was held that the decision of an Insolvency Court as between 
rival claimants to property attached by the Receiver does not operate 
as res judicata in respect of a suit on title by one claimant against 
the other for the recovery of such property. In Irshad Hussain v, 
Gopi Natk, 17 A. L. J. 374: 49 Ind. Cas. 590 it was held that a suit 
is barred by reason of the previous order of the Insolvency Court. 
In Khussali Bam v, Bholarmaly 37 All 252, it was laid down that it 
was open to. any creditor to (challenge the validity of a debt set up 
by any other creditor, and if he does so, the Judge is bound to enquire 
into the truth of his allegation, and cannot refer the applicant to 
his remedy by suit. In Bansidhar v, Kharagjit, 37 Ali 65, it was held 
that a Court exercising powers under the Provincial Insolvency Act 
has jurisdiction to enquire whether property in possession of a third 
party and alleged by the Receiver to be the property of the insolvent 
is really so or not. In Narasingha v. Virasghavahi, 41 Mad. 440, 
certain property alleged to belong to the insolvent was sold by the 
Receiver, the purchaser was resisted in taking possession by a third 
party as holding the same in his own right. The District Judge held 
an enquiry and ordered delivery of possession to the purchaser. It 
was held that the District Judge had no jurisdiction to pass such an 
order. In the matter of Umbica Nundun Biswas, 3 Cal. 434, it was. 
held that the matter could not be properly dealt with in the Insol- 
vency Court as it involved difficult questions of title.” In Satya 
Kinkar Mukherji v. Manager, Benares Bank, Ld,, 22 C. W. N., 700^ 
it was held that if the question of^title be seriously in dispute the 
Judge should direct the Receiver to bring a suit to have the question 
determined. In Joy Chandra Das v. Muhammad Amir, 22 C. W. N». 
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702, it was held that the proper procedure was for the creditor to 
apply to the Court to direct the Receiver to institute and continue a 
suit against the wife of the insolvent to recover the property in 
question and the Court should make such an orjder if in its opinion 
the creditor has prima facie case.” In Nilmoni Choudliury v. JJurga- 
chamn Chaudhuri, 22 C. W. N. 704, it was held that the Court may 
direct an administrative enquiry by the Receiver for the purposes of 
informing his mind and deciding as to what action should be taken, 
and if in the result he is of opinion that a suit should be brought, 
he should make the order. 

Jurisdiction. — This new section now sets at rest the o.bove con- 
flicting decisions and lays down authoritatively that the Insolvency 
Court is quite competent to try all questions of title and priority, 
and all questions of law and fact that arise in the proceedings 'either 
between the insolvent and the creditors, or amongst the creditors 
themselves. Such decision shall henceforth be binding as between 
the parties between whom the qiiestion is raised, and will operate as 
res judicata, Sitararn v. Beni Prasad, 84 I. C. 790. 

But a judgment declining to adjudicate upon a matter will not 
operate as res judicata, Oaura v, Nawah Mohammad 64 Ind. Cas. 623. 
Section 4 of Act V of 1920 has now given Courts full power to decide 
the merits of the claims of third parties and in future the plea that 
the Insolvency Court has no jurisdiction to investigate the alleged 
title of a third person would be obviously untenable, (kmijadtuir v. 
Sridhar, 61 Ind. Cas. 489. Sections 36 & 37 of the old Act, IIT of 
1907, (now Sections 53 & 54) are only rules of evidence or special 
rules of substantive law applicable to particular kinds of transfer by 
the insolvent, and apart from the provisions of these sections the 
had power to enquire into the real existence of an allegevt 
secured debt in favour of a particular scheduled creditor of the insol- 
vent. The preponderance of authority was in favour of holding that 
under Act III of 1907 the Court in the exercise of its insolvency 
jurisdiction could not decide questions relating to adverse claims by 
or against third parties. The law enunciated in Sections 36 37 

was not a part of the general law and was to be applied onl^^ in cases 
which came before the tribunal exercising powers conferred by the 
Insolvency Act. A comparison of the terms of Section 53 of the T. P. 
Act with the terms of Sectionsi 36 ’& 37 of Act III of 1907 will make 
the point clear. A settlement made by a person W'hose solvency is 
beyond question but who, owing to unforeseen circumstances, becomes 
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4111 insolvent within two years of the date of the settlement, cann«>t 
be set aside under the general law which is contained in Section 53 
of the T. P. Act. But it can be annulled order Section 36 (53) of 
Act 111 of 1907. Sections 36 and 37 enact rules of substantive lam 
for Insolvency Courts. Sections 36 & 37, now 54 & 54, do not deal 
with the jurisdiction of the Insolvency Courts and the jurisdiction 
which the Court possesses under other sections of the Act is not affected 
by anything contained in these sections. Vronadula v. Ponakavira, 
45 M. L. J. 105 : 1923 M. W. N. 306 : 72 Ind. Cas. 805 : 1923 A. I. R. 
(Mad). 641. ‘‘ Section 4 of the Provincial Insolvency Act, 1920, does 

not for the first time confer a new power on the Insolvency Court. It 
ia only declaratory of the pre-existing law. By the enactment of Sec- 
tion 4 the Insolvency Court is not merely confined to consideration of 
any transaction within two years as provided in Section 53 but to 
any transaction whether before or within two years from the date of 
adjudication which has the effect of putting the property henami and 
not available to creditors.’* Kochu Mahomed Tharagon v, Sankara- 
linya Mudalier, 40 M. L. J. 219: 1921 M. W. N. 236: 14 L. Xy. 508: 
62 Ind. Cas. 495. 

Exclusive Jurisdiction. — Section 4 docs not confer exclusive 
jurisdictioiisu) the Lnsolvency Court and it cannot be said that the 
only remedy open to an aggrieved stranger is to apply to that Court. 
Where a person has made no attempt to bring the matter up before 
the Insolvency Court and there is no order of that Court which can 
be pointed as amounting to a decision within the meaning of Sub. 
Cl. (2) of Sec. 4, he is at perfect liberty to have recourse to the ordinary 
Civil Courts. Section 68 provides a speedy remedy to which a recourse 
can be had if the person aggrieved chooses to seek it. But it is not 
the only remedy open to him. If a person applies under Section 68, 
he is subject to the time limit prescribed therein, but if he wants to 
enforce his claim in the Civil Courts in the ordinary way, his rights 
would be those of an ordinary person. It is open to a third person 
whose property has been taken possession of by the Receiver, and 
who does not claim title through the insolvent, to treat the Receiver as 
a trespasser and maintain his claim in a Civil Court. There is no 
provision in the Provincial Insolvency Act, other than that contained 
in Section 4, which in any way takes away the jurisdiction of a Civil 
Court to try such a suit. Under Section 4, if a question of title is 
actually raised by a Court of Insolvency and decided by the Insolvency 
Court the decision is final and the question cannot be re-opened in a 



See. 4.] PISCRETIONARY JURISDICTION. 2ft 

Civil Court by a regular suit, Maharm\-a Kunwar v, K. Davidf 77 
I. C. 67: (1924) A. I. R. (All), 40: 21 A. L. J. 737. 

Discretionary Jurisdiction. — Section 4 is wide enough to enable an 
Insolvency Court to adjudicate upon questions of title “ which the 
Court may deem expedient or necessary to decide for the purpose of 
doing complete justice or making a complete distribution of property 
in any case of insolvency. But the power given by the 8ec;tion ia. 
subject to the provisions of the Act, one of which is the proviso to Sec* 
tion 56 (3) which is in the way of a Court removing any person from 
the possession of property whom the insolvent has not a present righl 
to remove. Wliere, therefore, the Insolvency Court, even if it adjudi* 
cated upon the title of the insolvent as against the third party, would 
have no power to recover the property free of obstruction, it would be 
mere waste of time to adjudicate upon questions of title, and, therefore, 
it would certainly be expedient to have these questions decided in u 
regular suit. Section 1 reserves the powers to Insolvency Courts to 
decline to decide questions which it does not deem it necessary or ex- 
pedient to decide in those proceedings. The Offirktl Ueveiver, South 
Arcot V. Verumul Villm, 79 1. C. 322: 1924 A. 1. R. (Mad.) 387. 

Under the provisions of the Act though the Insolvency Courts have 
full power to decide all questions whether of title or priority Sub- 

■m 

clause III leaves it entirely to the discretion of the Courts to decide 
any question of title or priority. W'h ether the Court ahouhl or should 
uot e.eercisc the jurisdit iiou depeuds upon the question as io whethei 
the decision would settle once for all the dispute or some other proceeds 
inqs leould have to he taken for final decision of the matter. 

Where the Court ought to exercise jurisdiction. — In England where the 
trustee in bankruptcy or Receiver has a hiqher and better title than 
the bankrupt or insolvent, for example, where a transaction is im- 
peached as a fraudulent preference, or an act of bankruptcy or insol- 
vency, the Insolvency Court ought to exercise jurisdiction. Exparte 
Brown f 11 Ch. D. 148. And the Court may exercise jurisdiotion in a 
proper case. Exparte Armitaye, 17 Ch. D. 13. Ordinarily an insol- 
vency Court ought not to refer parties to a Civil Court for the deter- 
mination of the question as it has sufficient jurisdiction to decide all 
questions of title under Sec. 4. Surja v. Girindra, 79 Ind. Cas. 662. 

Where the Court ought not to exercise Jurisdiction.— But where such 
trustee or Receiver claims only, the same right as the insolvent would 
have had the Insolvency Court ought not, as a rule, to exercise juris* 
diction. Exparte Dickin, 8 Cb. D. 377. If for instance, property 
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seized by a Receiver as that of the insolvent is claimed by a third 
person as his, the Receiver stands in . 4^6 shoes of the insolvent and the 
third person has a right to sue in a Civil Court for the establishment 
of his right without resorting to the remedy provided in Sec. 68. 
Nagindas Chunilal v. Official Assignee Bombay, 35 Bom. 473. The 
Official Assignee or the Receiver merely steps into the shoes of the 
.insolvent for the purposes of his rights and liabilities. He is merely 
the legal representative of the debtor with such right as he would have 
had if not bankrupt. In lie. Maplehlack, Exparte Butt. 4 Ch. H. 
150. The Court will not exercise jurisdiction to decide personal claims 
or claims to property as between third persons, although the result of 
such decision might be to determine which of such persons should prove 
against the insolvent’s estate. Exparte Smith, 2 Ch. D. 51, lie 
Lowahthal, 13 Q. B. D. 233. In Hukumat Bai v. Padam Narain, 39 
All 353, it has been held that where two persons claim a property 
seized by the Receiver and the Judge awards it to one of them, the 
other may maintain a Civil suit against the successful person, and in 
Misri Lai v. Kanhya Lai, 66 Ind. Cas. 863, a person whose property 
was seized by the Receiver as that of an insolvent, it has been held, 
could appeal either to the Insolvency Court or bring a separate suit to 
•declare his^itle, and if he elects to have the dispute settled by the 
Insolvency Court, the decision of the Insolvency Court would be res- 
judicata. If follows, therefore, that where the Insolvency Court, 
even if it adjudicated upon the title of the insolvent as against 
third parties, would have no power to recover the property free of 
obstruction, it would be more wiiste of time to adjudicate upon ques- 
tions of title, and, therefore it would certainly be expedient to have 
these questions decided in a regular suit ) and Sec. 4 reserves the power 
to Insolvency Courts to decline to exercise jurisdiction in deciding 
questions w'hich it does not deem it necessary or expedient to decide ni 
those proceedings. The official Beceiver v. Perumal Pillai, 79 I. C. 
^22 : 1924 A. I. 11. (Mad.) 387. 

Secondly, where concurrent proceedings for similar relief are 
taken in two different and independent Courts, no order should be 
passed w^hich may lead to friction or conflict of jurisdiction. Sridhar 
Chowdhury v. Mugni Bam Bangar, (1924) I. L. R. 3 Patna, 357 : 78 
Ind. Cas. 620. 

Jurlsdietion to set aside the summary* decision of a Civil Court. — ^Under 
Or. XXI r. 68. C. P. C. where any claim is preferred to, or any 
objection is made to -the attachment of, any property in execu- 
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don of a decree on the ground that such property is not liable to such 
attachment, the Court shall proofed to investigate tlie claim or objec- 
tion, and under Or. XXI. r. 68 C. P. C. the party against whom an 
order is made by the executing Court after the investigation of the 
daim may institute a suit to establish the right which he claims to the 
property in dispute, but, subject to the result of such suit, if any, the 
order shall be conclusive. In Seth Sheolal v. (iirhihuvi ImI^ 1924» 
A. 1. R. (Nag.) 361, it was contended that as the objection of a strangef 
to the attachment of the property in execution of a decree by a decree- 
holder against the judgment-dtbtor who was subseriuently declared 
insolvent was upheld, the order under Or. XXI. r. 63 C. P. C. was con- 
clusive until it was set aside by a suit, and that not having been done, 
it was conclusive as against the attaching decree-holder, and it couid 
not be asked in insolvency proceeding that the transfer by the insolvent 
■was fraudulent. Baker, J. C., observed “ as a matter of fact, a suit 
■was brought by the decree-holder and has been decided not on th« 
merits but on the ground that no such suit would lie when once the 
debtor has been declared insolvent, as under Se(\ 28 of the Act no siu !• 
suit could be brought without the leave of the Insolvency Court. But 
the application under Sec. 53 of the Act may be considered as a mit to 
establish the right w’hich the creditor claims, and it w'oiild be wholly in-., 
equitable to dismiss the suit on the ground that the property was 
vested in an Insolvency Court and to prevent him from raising his 
plea in the Insolvency Court. The matter is not res judicata** 

Law and Procedure. — Under the Provincial Insolvency Act the 
property of the insolvent vests in the Receiver. The provision of Sec. 

4 of the Act cannot, therefore, be taken to authorise a creditor to pro- 
secute an enquiry in regard to a conveyance executed by the insolvent 
shortly before his adjudication. Bam Sundar Bam v. Bam Charit 
Bhahaty 79 Ind. Cas. 726: an Insolvency Court has to administer the 
law under its own procedure and to decide questions arising- in insol- 
vency w'hich are covered by the special provisions of the Insolvency 
Act, where, for example, a trustee is given a higher title than the 
original debtor. But the Insolvency Court also has to apply and to 
decide all questions of general law including such questions as are 
raised by Section 53 of the T. F. Act. In a case \yhere it is alleged 
that the insolvent has sold his property before his insolvency merely 
with the intent to defraud and delay his creditors, there ought to 
be full enquiry hetw^een the Receiver and the creditors on tlie one 
hand and the debtor and his family on the other as to the honafides oi 
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the transaction and^ in the main, the provisions of the C. P. C. are ap« 
plicable to such enquiry, and there^poght to be sworn testimony and 
the same care used with regard to documents and the admission and 
rejection of documentary evidence as in a suit. A decision in a ques« 
tion whether an insolvent 3 years before the insolvency sold his property 
merely with intent to defraud and delay his creditors, is a decision on 
a question of title within the meaning oi:‘ Section 4 of the Provincial 
Insolvency Act and is appealable under Section 75 (2) of the Act. 
Shikri Prasad v, Aziz Ali, 19 A. L. J. 862 : 63 Ind. Cas. 601 : 44 All 71. 
Where a matter has to be decided on trial, the C'oiirt should hold iho 
trial Itself and retain the advantage of seeing the witnesses give 
evidence following the cotire of^the proceedings. It should not delegate 
its duty to a person whose interest duty may conflict in the condu(‘t ui 
the proceedings. Krishna Iyer v. Official Ueceiver^ Trinchinapol^ 
(1925) A. I. U. (M.) 381. 

Onus. — Certain property was attached as being the propeiiy of the 
insolvent by the Jteceiver. Thereupon the insolvent's wife filed an ob- 
jection claiming the property to be hers. She produced some evidence 
to prove her title, and no rebutting evidence was adduced by the Re- 
ceiver. The Court considered the evidence to be vague and * inconsist- 
ent and dismissed her claim. Held, on appeal, that the onus lay on 
the Receiver to show that the property was the property of the insol- 
vent and as he had adduced no evidence in contradiction of the claim 
the Court had no alternative but to give effect to it. Such a claim 
differs from an ordinary suit by an alleged owner against somebbdy in 
possession and the maxim that the plaintiff must succeed on the 
strength of his own title and not on the weakness of his adversaries is 
not applicable to such claims, Khazano v, BunwariJal, 19 A. L. J. 497. 

Sub-seeUpn (2). — Sub-section (2) refers in terms to the claims be- 
tween the debtor and the debtor’s estate and all claims against him 
and it on the other hand. Tt is also to be noted that a discretion is 
given to the Court to decide the question in insolvency proceedings 
and that it is not binding upon the Insolvency Court to decide under 
this section every claim which is brought up before it. Batnaswami 
Chetiiar v, Bamasirami Aiyangar, 42 M. L. J. 185 : 1922 M. W. N. 
110: 45 Mad. 484. 

Under Section 41 of the Evidence ^Act, 1 of 1872, a final judg 
ment, order or decree of a competent court in the exercise of probate* 
matrimons^* admiralty oi: insolvency jurisdiction, which confers upon 



33 


8«0i 4.] LIMITATION TO JURISDICTION. 

or takes away from any person a legal character or which declares any 
person to be entitled to any su^ character or to be entitled to any 
any such person to any such thing is relevant. It is a judgment in 
rem,” Under this section of the Evidence Act, the judgment, order 
or decree of an Insolvency Court shall be conclusive proofs of the 
matters decided therein. The enactment of Sub^section (2) does away 
with the questions of competency or jurisdiction of the Insolvency 
Courts, and every question of title or priority, or of fact or law, decided 
by the Insolvency Court must be held within its jurisdiction under 
sub-section (1), and other judgments or orders made must be held to be 
conclusive and binding for all purposes, and the Civil Courts have no 
jurisdiction to question the validity or the finality of such judgments, 
orders or decrees. A decision under this section shall be deemed to be 
a decree, binding on the parties, Sita Bam v. Beni Prasad 84*1. C. 
739. Section 78 infra. 

Sob-fMkion (8). — Though the Court has power under Sub-section 
(1) to decide a question of title it has full discretion to follow the 
course laid down in sub-section (3), i.e., to refuse to decide questions 
of title and to direct sale of insolvents’ right, title and interest, what- 
ever that might be. Wheye the Court has reason to believe that the 
debtor has a saleable interest in any property, it may, without further 
enquiry, sell such interest. Jitendra Nath v. Fateh Singh Nahar, 26 
C. W. N. 921 : . Cas. 320. 

Limitation to juriidiction. — Thougii it was intended to provide the 
Insolvency Courts with extensive powers to decide all questions of 
title or priority, fact or law still they have not and they are not in- 
tended to have the jurisdiction of realising debts due to the insolvent. 
In Gohinda v. Copalf 9 N. L. R., 182, it was held that the Court in 
the exercise of its insolvency jurisdiction has no summary power of 
realising debts due to the insolvent. The powers of the Court for this 
purpose are the same as those of the Receiver (section 23 now action 
68), And the powers of the Receiver are defined in Section 20, now 
Section 59. The power to order an alleged debtor of the insolvent to 
deposit the amount of the debt in Court or pay up is not one of those 
powers. The Court has no power to enquire and judicially dietermine 
' the existence or the amount of the debt. It is in this respect meetly 
managing the estate of the insolvent. It has power to enquire into 
claims against the estate, and not into claims by the estate.” Bee also 
Wanzari v. Amrita, 44 Ind. Cas. 537. 

3 f- 
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Receiver's Power under See. 4. — An Official Receiver in insolvency 
has no power to make any order on a ciaini petition filed before him, as 
it is not a power, which has been delegated to him under Sec. 80 of the 
Act. If the claimant wants to prevent the sale by the Official Re- 
ceiver of some property as belonging to the insolvent he should apply 
to the District Judge direct to take action under Sec. 4 of the Act. 
Villayappa Chettiar v. liamanahiram Chettiarf 47 M. 440 : 78 I. C. 
1017: 46 M. L. J. 806: (1924) JVI. VV. N. 163: 19 L. W. 251: (1924) 
A. 1. R. (M) 629. 

Appeal. — When a question is decided under Sec. 4 whicli is in very 
wide terms, not only an a])peul lies under Sch. I. Sec. 75 (2) but a 
second appeal w'ould also lie under Stc. 76 only on a point of law as 
provided in Sub-section (1) of Sec. 100 C. P. Code. Seth Sheolal v. 
Hirdhanlal, 1924 A. I. R. (Nag.) 361. 

6 [47] (1) Subject to the provisions of this 

General powers of Act the Couit, in regard to pro- 
Courta. ceedings under this Act, shall 

have the same powers and shall follow the same 
procedure as it has and follows in the exercise of 
original civil jurisdiction. 

(2) Subject as aforesaid, High Courts and Dis- 
trict Courts, in regard to proceedings uqder this 
Act in Courts subordinate to them, shall have the 
same powers and shall follow the same procedure 
as they respectively have and follow in regard to 
civil suits. 

NOTES. 

Review. — ^This section corresponds to section 47 of Til 1907 and 
sohuld be read with Section 75 corresponding to Section 46 of Act TII 
of 1907. 

Court’e Powers. — Section 5 makes provision mfer alin for effect 
being given to the orders and decrees passed by the Insolvency Court. 
A question arose as to whether a purchaser from the Receiver has the 
right to apply to the Court for being put in possession of the property 
purchased by him. The District Judge disallow^ed the application on 
the ground that the .Court cannot issue a delivery warrant on the 
application of a stranger to the pi^eedinge. Held, that the exe- 
cution of any order made by the Court under Section 56, now Section 
4, will be regulated by the terms of Section 5. For instance, if an 
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•order for a warrant of possession is made in favour of the Receiver 
or of a purchaser from him the method of executing tiie warrant under 
Section 5 will be the same as that prescribed for the execution of a 
warrant issued by the Court in the exercise of original civil jurisdiction. 
The Legislature having invested the Insolvency Court with extensive 
powers under Section 4 it would be anomalous to hold that the Courts 
are powerless to give effect to their judgments. The terms of Sec- 
tions 4, 5 and 56 do not suggest that any such limitation is intended. 
The auction-purchaser can therefore under the provisions of the In- 
solvency Act of 1920 applj’ to the Insol veiny Court for a warrant of 
possession, Hamas ica mi i'heAtiar v. Hamaswami Aiijaiiijar^ 42 M. L. J. 
185: 45 31ad. 484. An order passed by* the Court is, under Sec. 36 
C. P. C. capable of execution as a decree Cliamira Kuinur v. Kiisum 
Kumari, 40 C. L. J. 180: 28 C. W. N. 187 (notes): 1925 A. 1. R. 
<(Cal.) 57 folloiced in Allen Brofhers i\ Sheik Jonman, 1925 
A. 1. R. (Ran.) 189. Under the provisions of Section 5 (1) 
the Court has power to bring on the record of the insolvency 
proceedings the names of the legal representatives of the deceased in 
solvent, liamjas v. Katha Sinfjk, 9 P. L. R. 192. 14 P. W. R. 1921; 
■59 Ind. Cas. 51. Under Section 5 the District! Judge is quite com- 
petent to alter his own order in review after it had been passed. 
Official Iteeeicer, Tanjore v. Nnfaraja Sastritjul, 46 Mad. 405: 72 Ind. 
Cas. 225: 1923 A. 1. R. (Mad.) 355. 

C. P. Code. — The Insolvency Courts are by Section 4 invested with 
very extensive powers and are, in fact, in no way inferior to Civil 
Courts. How then should the enquiries be held by the Insolvency 
Courts in order that the judgments, orders and decrees may have the 
effects they are intended to have under section 4 (2).^ In Bansidhar 
V, Kharagjit, 37 All 65 the Insolvency Court held an enquiry under 
section 47 of Act III of 1907 and found that a particular property 
was the property of the insolvent and ordered its delivery to the 
Receiver. The High Court held that in making such enquiry the 
Court should follow the procedure of a Civil Court in a civil suit, 
should require the Receiver and the parties in possession to state their 
case in writing, should fix issues and should give the parties an, 
opportunity of producing evidence. And where a matter has to be 
decided on trial the Court should hold the trial itself. It should not 
delegate its duty to a Receiver or to any other Court subordinate to 
it. Krishna Iyer v. Official Beceivet, Trinchinopoly, 1925 A, I. R. 
(M.) 381. 
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Dismissal for Abuse of Process. — In England, both under the- 
Baukruptcy Act of 1869 and 1883, an insolvency petition 

whether presented by a debtor or creditor may be dismissed 
if it has been presented not with the hona-fide intention 

of obtaining an adjudication but for an inequitable or collateral 
purpose, e.g.f for the purpose of extorting money from the debtor 
or to put unfair pressure upon him or where the action amounts to 
an abuse of the process of the Court. In England this power to 
dismiss such petitions is regarded as inherent in the Court. Indian 
Courts have similar authorities under Section 47 of Act III read with 
Section 151 C. P. C. <?.</., (lirivadhari v. Joy Narain, 32 All 645, 
Samiruddin v, Kadumoyee, 15 C. W. N. 244: 12 C. L. J. 445,. 
Draupdi v. HiraJul, 34 All 496: 10 A. L. J. 3, Ilasmitt Jiihi v. Btiaifwan 
Das] 36 All. 65. 

Substitution. — Where on the deatli of an insolvent after the order 
of adjudication the proceedings in insolvency are directed to be con- 
tinued under old Section 10, new Section 17, of the Provincial Insol- 
vency Act at the instance of the representatives of the deceased inso1> 
vent, on general principles as well as on the express provisions con- 
tained in pld Sec. 24 (3), now Section 33 (3), read with the further 
provision contained in old Section 47, now Section 5 of the Act, ** it 
is incumbent upon the Court to permit the representatives of the in- 
solvent to be present so as to give them an opportunity of cross- 
examining the claimants-creditors and their witnesses and to offer 
rebutting evidence in support of their plea that their claims have 
either been satisfied or*are barred,” Sri/nit Singh v. Muhurnjnh Sir 
Prodyat Kumar Tagore^ 57 Ind. Cas. 810. 

Inherent Jurisdiction- — In Ahdnl lUrjah v. Basiruddin, 14 C. W. N. 
586 : 11 C. L. J. 435, the question arose as to whether the High Court 
can make any order of ad interim protection and appointment of an 
ad interim lie reiver. Held that Section 47 provides that subject to the 
provisions of the Act the Court in regard to proceedings under the 
Act shall have the same powers and shall follow the same procedure it 
has and follows in the exercise of original civil jurisdiction. As the 
term Court ” is defined in the Act to mean the Court exercising 
jursdiction under the Act, this makes ample provision for the Court of 
the first instance to order adinteriih fyroteetion. The second sub- 
section of Section 47 then provides that subject to, as aforesaid. High 
-’Courts and District Courts shall have the same powers and shall follow 
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.the same procedure as they respectively have and follow in civil suits — 
this provision authorises the High Court as a Court of Appeal to 
exercise all the powers which it may exercise in the case of a civil suit 
pending in appeal before it. The provision read with Section 151 
C. P. C., V of 1908 does adequately meet the case.” This view of the 
Calcutta High Court was not, however, accepted by the other High 
Courts as a correct proposition of law. Hence there was a consider- 
able difference of opinion as to whether an Insolvency Court has juris- 
diction to grant an ad interim order of protection before adjudication. 
Though the above view had been expressly and impliedly dissented from 
in many cases, the principle of it has been accepted as correct by the 
Madras High Court in Nanallagati Gonndan v. llamana Goundan, 
47 M. L. J. 783 : 1925 A. I. It. (Mad.) 170, in which the appellant who 
had filed an application for adjudication as an insolvent applied for 
interim protection, and his application was rejected by the District 
Judge. There was an appeal against the order of the District Judge, 
and in appeal the High Court held, following Abdul liajah v. 
Basiruddin, 14 C. W. N. 586, that the District Judge has inherent 
powders under Section 5 to grant the appellant the protection he 
claimed. 

Section IIS C. P. Code. — Jurisdiction to extend time.— There is consi- 
derable divergence of judicial opinion as to whether the Insolvency 
Court has jurisdiction to extend the time prescribed in Section 43 of 
the Insolvency Act. In Exi^irte Hamkrishna MisrUf 1. L. U. 4 Patna 
51, the Patna High Court held that the provisions of Section 43 are 
mandatory, there lieing no discretion in the Court to enlarge the time 
after the expiry of the period fixed by the Court for an application 
for an order of discharge. The word ** shall ” in Section 41 of the 
Act imposes a duty upon the insolvent the breach of which involves the 
consequences pointed out in Section 43. Waller, J., in Arungiri 
Mudaliar v, Kandaswami Mudaliar, 83 Ind. Cas. 955 concurred with 
. the view of the Patna High Court in the following terms. ** Section 
43 is absolutely peremptory in its terms and 1 am of opinion that 
directly the Court was informed of the insolvent’s omission to apply 
W'ithin the time fixed, the only course open to it was to annul the 
adjudication. That being so, it follows that no application for ex- 
tension of the period can lie after it has expired. No doubt Section 
148 of the C. P. Code allows extensifin of this description; but the Code 
is applicable only so far as as it does not conflict with the provisions 
of the Provincial Insolvency Act, and they are opposed to such aa 
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extension.” Justice Krishnan, on the other hand, in the same case 
held, following Badri Narain v. Sheo Koar, 17 Cal. 512: 17 I. A. 1. 
(P. C.), and Bhagwandus Bagla v. Haji Ahu Ahmed, 16 Bom. 263, that, 
there is nothing in the Insolvency Act to prevent the District Court 
from extending the time after the period fixed originally had expired 
under Section 43. “ That being my view, it seems- to me, that Section 

148, C. P. Code, which now expressly enacts that time may be extended, 
even after the expirj^ of the original period fixed, can bo applied to* 
these proceedings by virtue of Section 5 (1) of the Insolvency Act.” 

Objection as to Jurisdiction. — Section 47 (1) “does not directly or 
by implication make Section 21 of the C. P. Code, 1S08, applicable to- 
proceeditigs under the Provincial Insolvency Act and consequently the 
doctrine that no objection as to the place of suing shall be allowed by an 
Appellate Court unless such objection was taken in the Court of first 
instance at the earliest possible opportunity could not be applied to* 
provisions under the Insolvency Act, Madho Pershtid r. IVfdfon, 18 C. 
W. N. 1050. This authority has been supersed*(t by the proviso to 
Section 11 of the present Act, 

The dismissal of an application for restoration of an application 
for adjudication in iiisolvensy dismissed under Order IX r. 2 C. P. Code 
is no bar to the presentation of a fresh petition for insolvency. Order 
IX r. 4 C. P. Code does not say that if an applicant avails himself 
of the second alternative mentioned in the rule he is precluded from 
instituting a fresh application; Abdul Aziz r. Jfabid Mistry, 49 Ind. 
Cas. 229. 

High Court. — In aii appeal from a sentence of imprisonment under 
old Section 43, now Section 69, the High Court has pow’er under Or. 
XLT, r. 5 of the C. P. C., read with clause 2 of the present section 
to suspend the sentence until the appeal is disposed of, Nagindas 
Bhukhandas v, (ihehibtiai Gulabdas, 56 Ind. Cas. 449. The pow'era 
given to the Insolvency Court by Section 5 (2) of Act of 1920 are 
subject to the provisions of that Act, but there is no provision w^hich 
states that an interlocutory order is final. The High Court has 
power to set aside an interlocutory order passed in a Civil Suit; it 
has therefore power to set aside an interlocutory order passed in an 
insolvency proceeding. Gangadhar v. Sridhar, 61 Ind. Cas. 589. 

Privy Council. — In Chatrapatt Singh Dugar v, Kharag Singh 
iMchminarain 40 Cal. 685 : 17 C. W. N. 752, it w’as argued that Sec- 
tions 46 and 47 of Act HI of 1907 if anything, negatived the right of 
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appeal. Jenkins G. J. held ** 1 do not so read the Insolvency Act. 
In my opinion, by that Act, there was no intention to interfere with 
any right of appeal to the Privy Council that might otherwise exist.’ 

PART II. 

Proceedings from Acts of Insolvency to 
Discharge. 

Analysis. — This is the most important portion of the Provincial 
Insolvency Act, V of 1920. It consists of Section 6-44, and it deals 
(1) with Acts of Insolvency, Section 6, (2) with petition for insolvency, 
their contents and verification, procedure on their admission, interim 
proceedings, duties of debtor and their releases. Sections 7-23, (3) 
with procedure at hearing. Sections 24-26, order of adjudication and 
effect of the order. Section 27-30, (4) with proceedings subsequent to 
order of adjudications Section 31, power to arrest after adjudication 
Section 32, framing of the schedule, Section 33, debt provable under 
the Act, Section 34, (5) with the aniiulineiit of adjudication and its 
proceedings. Section 35-37, (6) with composition and schemes of ar- 
rangement, section 38-40, (7) with discharge, failure to apply for dis- 
charge, and effect of discharge. Section 41-44. 

Acts of Insolvency. 

6 . [4] A debtor commits an act of insolvency 

, , , in each of the following cases, 

Acts of Insolvency. ^^mely 

(a) if, in British India or elsewhere, he 
makes a transfer of all or substantially 
all his property to a third person for the 
benefit of his creditors generally : 

(&) if, in British India or elsewhere, he 
makes a transfer of his property or of 
any part thereof with intent to defeat or 
delay his creditors; 
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(c) if, in British India or elsewhere, he makes 
any transfer of his property, or of any 
part thereof, which would, under this or 
any other enactment for the time being 
in force, be void as a fraudulent pre- 
ference if he were adjudged an insol- 
vent; 

{d) if, with intent to defeat or delay his cre- 
ditors, — 

(*) he departs or remains out of British 
India, 

. {it) he departs from his dwelling-house or 
usual place of business or otherwise 
absents himself, 

{iti) he secludes himself so as to deprive 
his creditors of the means of com- 
municating with him; 

{e) if any of his property has been sold in 
execution of the decree of any Court 
for the payment of money; 

(/) if he petitions to be adjudged an insol- 
vent under the provisions of this 
Act; 

{g) if he gives notice to any of his creditors 
that he has suspended, or that he is 
about to suspend, payment of his 
debts; or 

{h) if he is imprisoned in execution of the 
decree of any Court for the payment 
of money. 

Explanation . — For the purposes of this section 
the act of an agent may be the act of the principal. 

Review. — This section is substantially the same as .Section 4 of Act 
III of 1907. 

«> 

The questions that naturally arise are ; Who is insolvent, and 
when can he be declared insolvent under the Act: what is meant by 
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insolvency, and what are the acts of insolvency H Solvency means 
ability to pay just debts. Insolvency means inability to pay or settle 
just debts. This insolvency or inability to pay or settle one’s just 
debts may arise from various reasons over which a debter has no 
ctontrol e,g,f loss in his trade on account of fall in prices, want of 
circumspection or foresight, natural calamities, such as fire, robbery, 

• etc., or it may be due to the frudulent intention of the debtor, viz,, 
to defeat or delay his creditors. An honest debtor when he finds his 
position insecure, places his properties, if any, at the disposal of a 
creditor or a trustee for distribution amongst his creditors, or does 
some other thing for the payment of the dues of his creditors. A 
dishonest debtor makes a transfer of his property with or without 
consideration and either misappropriates the sale proceeds or keeps 
the property heimmi. What a man does wlien he could not or* would 
not pay debts are called his avU of insolvency, and Section 6 
enumerates some of the acts w'hich constitute '' acts of insolvency.” 
And on the conimissioii of any of those acts, the debtor or the creditor 
as the case may be has a right to present an application to the Court 
for an order of adjudication and protection. 

GlasBiflcation.— The acts of insolvency enumerated in this section 
are not exhaustive. Acts of Insolvency or Bankruptcy can be divided 
into 3 classes: (1) those which arise from dealings by the debtor w’itli 
his property Section 6 (a); (2) those which consist of personal acts or 
defaults by the debtor. Section 6 (b), (c), (d), and (3) those which 
arise from the condition of his affairs showing him to be insolvent, 
Section 6 (e), (f), (g) and (h). The acts of insolvency enumerated in 
Section are taken from the English Bankruptcy Act, 1883, Section 4. 
Disposition of property referred to in Section 6 (a) was before being 
made an act of bankruptcy by statute, always regarded by the courts 
as an act of bankrupt^', because these were dispositions which depriv- 
ed the debtor’s creditors the benefit of the bankruptcy laws. Banker 
V. Burdekin 1843, 11 M. & W. 128: Stuart r. Moody 1836, Cr., M. 

A R. 777. 

Clauie (a). — In Khoo Kwat Siew v, Wooi Taik Hwat, 9 Cal. 224 
(P. C.) it was held that the well-known rule of law was> if a trader 
assigns all his property except on some substantial contemporaneous 
payment or some substantial undertaking to make payments in future, 
that is an act of insolvency, and is void against the creditors.” In the 
matiet of Amborse Summers, 23 Cal. 692, it was held that an assign- 



42 PROVINCIAL INSOLVENCY ACT, 1920. [See. 

1 

meiit of the stock-in-trade by a letttr of hypothecation amounted to 
an act of bankruptcy, and created no equity available as against the 
Official Assignee. 

“ In British India or^ elsewhere.*' — A debtor commits an act of 
insolvency by transferring Ins property whether in British India or 
elsewhere. This is in accordance with the principles laid down in 
Cook V, Charles A, Vouelar, 1901 App. Cas. 102: E'jcparte Crispin, 
1873 3 Ch. App. 374. 

Intention. — Proof of an intention to defeat or delay his creditors 
!W'as never required to establish this act of bankruptcy because the 
necessary effect of the conveyance or assignment is to defeat or delay 
his creditors and to prevent his property from being administered in 
the manner contemplated by the provisions of the Bankruptcy Acts. 
Ite. Wood 1872, 7 Ch. App. 302; Ihitfon v. Morrison, 1810. 7 Ves., 
194; Ponsford v, Walton 1868 L. R. 3 C. P., 167 Exparte Wenley 1862 
1 De. G. J. & S., 273. In the last case the principal part of the 
property was assigned, and it was assumed that this would be suffi- 
cient to satisfy the words of the section “ his property.*^ 

Clause (b). — This is Section 4 (1) of the Bankruptcy Act, 1883^ 
The same principles as to the place where the property exists and 
the conveyance is made apply in the case of an assignment for the 
benefit of creditors, Cook v. Charles .4. Voftelar, supra. A debtor 
commits an act of insolvency if in England or elsewhere he makes a 
fraudulent conveyance, gift, delivery or transfer of his property or 
any part thereof. A transfer of property with intent to delay or 
defeat creditors is an act of bankruptcy. A notice suspending pay- 
ment of debt by one partner is not an act of insolvency of the firm, 
Dehendra Sikdar v. Fursofam J)as, 55 Ind. Cas. 186. 

Classes of fravdulent transfers. — For the purposes of insolvency 
there are broadly speaking two classes of fraudulent assignments : 
(1) assignments under Section 53 of the T. P. Act and (2) assignments 
fraudul^t under the Insolvency Act. Any assignment which would 
be fraudulent under Section 53 of the T. P. Act is an act of insolvency 
under the Insolvency Act for to render an assignment void under 
the T. P. Act it is necessary to prove or infer an actual intention ta 
defraud creditors, whether such assigivpient is voluntary or for valu- 
able consideration. See Twyne*s Case 1601, 1 Smith’s Leading Cases, 
11th Ed., page 1. Assignments of the second class may conveniently* 
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be divided into 2 kinds (1) assignments of the whole or*substantially 
the whole and (2) assignments of part of the debtor's property. 

The creation of a document by a debtor purporting to transfer 
his property to another with the intention of putting the property 
nominally in the name of the other whilst retaining the beneficial 
interest in himself is an “ act of insolvency,** Secretary of State v, 
Dahi Iteddi Nagiah, 25 M. L. T. 12: 36 M. L. J. 180 : 60 Ind. Cas. 
593. 


Fraudulent intention. — To render an assignment fraudulent under 
the Bankruptcy laws there miisi be fraudulent intention on the part 
of the debtor, lie, Sackmatif Exinirie Foley 1890 21 Q. B. I). 728. 
Moral fraud is not necessary, but there must be fraud upon creditors, 
Be. Wood 1872 7 Ch. App. 302. That is to say, a <losign tp i)revent 
distribution of the insolvent’s property in accordance with the Bank- 
ruptcy laws, Dutton v. Morrison 1810 17 Ves. 194 Kxi^arte Chaplm 
Be. Smclair 1884 26 Cb. D. 319. A fraudulent intention to defeat 
or delay creditors is generally iiiferred from surrounding circums- 
tances, and need not be specially proved. Be. Wood su 2 iraf Yahimath 
Krishayya v. Chandra Vayayyay 20 Mad. 326. 

Assignment for past debts. — An assignment by a debtor of the whole 
or substantially the whole of his property in consideration of a past 
debt is an act of bankruptcy, Worsley v. De Mattos 1758 1 Bur. 467 ; 
Be. rhilliphs Fxparte Barton 1900 2 Q. B. 329. This is not so how- 
ever when the debt wag an advance made upon the promise of the 
debtor to give security for it at a subsequent time. Harris v. Bickett 
1859 28 L. J. (Q. B.) 197. Exparte Izard, Be. Cook 1874, 9 Ch. App. 
271; Exparte King, Be. King 1876 2 Ch. I)., 256. But the onus of 
proving the existence and hona~fides of such a prior agreement is upon 
the person who sets it up, Exparte Kilner Be. Barker, 1879 13 Ch. D., 
245. See also Kalamalai v. South Indian Export Co., 33 Mad. 334: 
20 M." L. J. 211. Neither the sale nor the mortgage of the whole 
of his property is itself an act of bankruptcy if it is made hona-fide 
and for a present equivalent paid or rendered to him, Boss%. Hayock, 
1834 1 A. D. & E. h., 460. Mareer v. Peterson 1868 L. II. 4 Exch. 
104. A collusive suit by a debtor and its subsequent w'ithdrawal or 
compromise to put another party in possession of the immovable pro- 
perty may amount to a transfer of property within the meaning of 
this section, Puran v. Atwargir 13 A. L. J. 434 : 29 Iifd. Cas. 217. 
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An assignment of the whole of tiie debtor’s property partly to 
secure an existing debt and also in consideration of a further 
advance of money is not necessarily an act of bankruptcy. Allen 
v. Bonnet 1870 5 Oh. App. 577, Exparte Wilkinson^ Be. Berry 1882 
22 Gh. D. 788. To save such an assignment from being an act of 
bankruptcy the advance must be made to enable the debtor to con- 
tinue the business and the lender must have reasonable grounds of 
knowing this: where the assignment is for the real purpose of secur- 
ing an existing debt and the advance is a device for concealing this 
fact, the assignment is an act of insolvency. Exparte Johnson^ v. 
Lasceles 1894 App. Gas. 135. And Vhere a trader assigned all his 
Xiroperty to trustees to satisfy the debts due to his creditors, held, 
that since the deed, in effect, provided for deferred payment and 
creditors* were not bound to wait, such an assignment amounted to 
delaying and defrauding creditors, and was an act of insolvtncy. In 
The vnfibtter of Brij Mohun v. BungshidhuTf 2 G. W. N. 335. See also 
Karaandas v. Maganlal, 26 Bom. 476, and Manniohan Daa v, N. C, 
Macleod, 26 Bom. 765. 

Limitation. — ** The act of insolvency on which the petition of a 
creditor is founded must have occurred within three months before 
the presentation of the petition.’’ Vide Sec. 9 (1) (c) infra. On the 
28th of June 1919 a creditor presented a petition for adjudicating 
bis debtor an insolvent under Sec. 6 (4) of Act 111 of 1907. Ihe 
petition having been presented in a wrong Court was returned and re- 
presented to the District Court (which was the proper Court) on 1st 
October 1919. The act of insolvency on wbich the petition was based 
was an alleged fraudulent transfer by the debtor of his property on 
•dlst March 1919, and the insolvency petition w^as presented to the 
District Court more than three months after that date. On the 21st 
February 1921, the District Court purporting to act under Sec. 78 of 
Act V. of 1920, excused the delay in the presentation of the petition 
and ordered an enquiry into the merits. Held, on appeal, that the 
petition h^ become barred and the District Court had no power under 
>Sec. 78 to execuse the delay so as to revive the barred right. 
Aiyaparaju v. Veeva Venkata, 44 M. L. J. 303: 1923 M. W. N. 195: 
72 Ind. Cas. 488. ^ 

Clause (e). — Fraudulent preference. A. is indebted to B. C. D. 
and 11. If A transfers his property wholly or partly to B in preference 
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to C, D and A commits an act of insolvency. Whatsoever the 
motives of the parties might have been this is not an act of bankruptcy, 
however, when the debt was in advance made upon the promise of the 
debtor to give security for it at a subsequent time, vidt notes under (b).. 

** Preference ,, implies an act of free will and there can be no 
preference where the act is the result of pressure. Nripeudramith 
Baku V .Asutosth Ghoae.^ 19 C. W. N., 157 ; Aloula Baksh v, Tezmaly 
20 Ind Cas. 395 : 11 A. Jj. J. 545. A preference to a creditor must 
be shown to have been fraudulent with reference to the state of 
the mind of the debtor, Nripendranath Sahn v. Atudoith Ghose, 20 
C. W. N., 421; Official Assujnee, Bombay v. Brijkuhorej 3 A. L. J.» 
614 : A. W. N. (1916) 250. In Butcher v. Stead, 7 Eng. & Ir. App. 
849, Lord Hatherly says I think the Legislature intended to say 
that if you the debtor for the puiqK>Me of evading the operation of 
the Bankruptcy laws and in order to give a fraudulent preference 
make this payment or this charge, it shall be wholly done away with 
except in cases where the person you have favoured is wholly ignorant 
of your intention to favour him, and receives payment simi>ly for 
valuable consideration and without notic'e of any intention on your 
part to favour one creditor above another.'’ See also JMdapa v, 
Bishnuda,s 12 Bom. 424, Brown v, Veryusson, 16 Mad. 499, Cliitarn^ 
varam C hefty v. Srinivasa. Sasfri, 30 Mad. 6, and also in appeal in 
18 C. W. N. 841, Lala Hakim Lai v. Maoshahar Sahoo, 11 C. W. N. 
889: 6 C. L. J. 410: 34 Cal. 99, and Go pal v. Bank of Madras, 16 
Mad. 397. 

For Complete Notes see under Section 54 infra. 

Clause (d) (i). — This is section 4 (1) of the Bankruptcy Act, 1883. 
A debtor commits an act of bankruptej^ if with the intent to delay 
or defeat his creditors he does any of the following things viz,, de- 
parts out of British India, or being out of British India remains 
himself or begins to keep house. 

The act of bankruptcy is complete at the moment of the departure 
and is therefore not affected by subsequent circumstances, Exparte 
Gardner 1812, 1 Ves B. 45. Usually the material facts on which 
this act of bankruptcy is established are that debts have matured or 
are maturing and that the debtor departs and remains away without 
making provii^m to meet them, Exparte Coates, Be Skelton, 1877, 5 
Ch. D., 979. The debtor’s intention is material and therefore he 
may go abroad for the purpose of his business withoui committing 
as act of bankruptcy, if he does so with an honest intention and 
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though as a fact creditors are delayed. Warner v. Barber, 1816 Holt. 
N. P. 176. 

Clause (d) (ii). — The absence of the debtor must be an absence 
from his dwelling house or place of business or from some particular 
ereditor, and must be brought about with the intention to defeat cr 
delay creditors, Fisher v. Boucher 1830 10 B. C., 705. The mere 
failure of the debtor to keep an appointment w'ith the creditor is net 
in itself an act of bankruptcy in the absence of any such inteat, 
Exparte Meyer, lie, Etepheuoy 1871 7 Ch. App. 188. The debtor 
may commit an act of bankruptcy without physical absence if he 
adopts an assumed name for the purpose of concealment. In lie, 
Alderson, Exparte Jackson, 1895 1 Q. B. 193. 

Intention. — It is essential that in a petition founded on this act 
of bankruptcy, the intention to defeat and delay creditors should ba 
specially alleged, Exparte Coates, lie, Skelton 1877 5 Ch. D., 972. 
In the matter of WUUam Walton, 31 Cal. 761, Alu Hazi Sullaiman v» 
Hazi Jun Muhammad, 8 Bom. L. 11., 648. An omission of an allega- 
tion can be rectified by amendment before adjudication, lie Fkldian, 
Exparte Fiddian 1892 9 Morr. 65. 

The debtor’s^intention can be inferred from surrounding circums- 
tances and therefore a debtor wlio withdraws to a retired part of 
the house to avoid personal application for payment or a banker who 
closes his bank against customers, or a trader who shuts his shop 
and leaves home without directions or an address to which communi- 
cations may be made, commits an act of bankruptcy. This inference 
can however be rebutted by evidence of the fact that the creditor 
called at an unreasonable hour, or by other evidence satisfactorily 
explaining the debtor’s conduct in apparently avoiding a meeting with 
him, Exparte Courtis, lie, Courtis, 1893 9 T. L. R. 387. See 
also Kasturchand v, JJhanpat Singh 23 Cal. 26. 

Clause (d) (ill). — Secluding is equivalent to the English phrase 
beginning to keep house.” It imports a refusal or denial on the 
part of a debtor to see creditors wdth the object of defeating or de- 
laying them. The intention of the debtor must be clear and accord- 
ingly a denial to a creditor n^ specifically ordered by him, Exparte 
Foster 1810 7 Ves. 414, or denial by a debtor sick in bed is thus 
not an act of insolvency. The intention with which a debtor actually 
departs from his place of business is material, though he might have 
altered his intention and come back, In the Application of Dholan Das 
to declare the firm of Walhdas Balamm insolvents, 56 Ind. 153 . 



INABILITY TO PAY DEBTS. 


47 


Sea. 6 (e).] 

CiauBe (6). — This is section 4 (c) of Bankruptcy Act, 18S3. A 
debtor commits an act of insolvency if execution against liim has 
been levied by seizure of his goods under process in any action in 
Court, and the goods have been sold in execution of the decree. 

Decree for payment of money is dehned in Hart v. Tarapramnno 
Mukherjee, 11 Cal. 718, Vidanathsami v, Sanianundarafn, 28 Mad. 
473. 

Clause (f). — This is section 4 (1) i of the Bankruptcy Act, 1883. 
A declaration of inability to pay debts in a petition put in by the 
debtor is in itself an act of bankruptcy. In Kalikumar Das v. 
Gopikrishna Hay, 15 C. AV. N. 990 held that “ Sec. 4 of the Act (now 
Sec. 6) provides that the presentation by the debtor of a ptition to 
be adjudged an insolvent is in itself an act of bankruptcy, and •in ima 
faice the debtor is entitled to an adjudication.” See also Udaivhand 
Main u. Ham Kumar Khara, 15 C. W. N., 213: 12 C. L. J., 400; 
Ponnu Swami Chetty v, Narayanswami Chetti, 14 M. L. T. 304; 25 
M. L. J. 445 : 21 Ind. Cas. 293. 

Clause (g). — This is Sec. 4 (1) (h) of the Bankruptcy Act, 1883. 
The notice may be oral and need not be in writing, Exparte NivkoU 
13 Q. B. D. 469. A letter written “ without prejudice ” by a debtor 
to a creditor giving notice of suspension is admissible in evidenve 
to ijrove the act of bankruptcy, He Dainty, Exparte Holt 2 Q. B. 
D. 116. 

What is not notice. — The fact that the debtor has called a meeting 
of the creditors and offered a composition is not sufficient notice. 
He Walsh, Exparte the Trustee 1885 2 Morr. 112. Nor does a state- 
ment by his solicitors that receiving order will be applied for imme- 
diately constitute a sufficient notice. Trustees of Lord Hill v. Howlands 
1886, 2 Q. B. 124. Nor docs a communication to a creditor by a soli- 
citor that he had received instructions from the debtor to' issue 
circular letters to creditors amount to a notice of suspension, He 
Morgan, Exparte Turner, 1915 2 Mans. 508. 

Though a mere intimation to a creditor that the debtor is 
insolvent is not an act of insolvency, the giving of notice to a creditor 
of an intention to suspend payment is an act of insolvency ” — Mer- 
cantile Bank v. Official Assignee, Madras, 39 Mad. 260: 39 Ind. Cas. 
942. 

A notice by a debtor to his creditors that he had suspended pay- 
ment of debts will be a sufficient act of insolvency to justify a petition 
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under Sec. 6 (g) provided the act occured within 3 months of the 
presentation of the petition. Banarasi Van i\ Baldes Vas, 82 Ind. 
Cas. 742: (1925) A. I. R. (0.) 222. 

A notice suspendinj^ payment of debt by one partner is not an 
act of insolvency of the firm, Vehendra Sikdar v. rursotum Das, 65 
Itid. Cas. 186. 

Clause (h). — Under Sec. 55 C. P. C., V. of 1908, where the judg- 
ment debtor is arrested in execution of a money decree for payment 
of money and the judgment-debtor expresses his intention to apply 
to be declared an insolvent within one month, the Court shall release 
him from arrest. The arrest or the imprisonment of the judgment- 
debtor is an a(;t of insolvency on which a debtor can be adjudged 
insolvent. Vide Sec. 10 (1) (b) infra. 

“ Explanation.** — The acts of insolvency of an agent are the acts 
of insolvency of a principal. A trader residing out of the jurisdiction 
of the High Court but currying on business at Calcutta by a gomasta 
can be adjudged an insolvent, if his gomosta stops payment and 
leaves his usual place of business or does any act which if done by 
the trader hiniseJf would have rendered him liable to be adjudicated 
insolvent. In Be. llornkchand (Jolicha, 5 Cal. 605 : 6 C. L. R., 282. 
The Privy Council in Kast unhand v. Dhanpat Shiy, 23 Cal. 26 (P. C.) 
which was an appeal from In Dhanimt Bing, 20 Cal. 771, observed 
** the Statute should be interpreted with reference to the facts of 
Indian life. And it is a question in each case whether the gomosta 
occupied such a position that the owner must stand or fall by his 
act so that his fraud or his flight shall by imputation be the purpose of 
bringing the case within the statute of insolvency. Their Lordships 
agree with the Judges who held that the statute admits of applica- 
tion to such cases and that to exclude it may lead to confusion and 
injustice in many cases. They are by no means prepared to say that 
Horuk’s Case 5 Cal. 605, w^as wrongly decided though the position of 
the gomosta there is not stated so fully as they would think desirable 
if the case was before them for decision.’* See also In the mutter of 
William Walton, 31 Cal. 761 : 8 C. W. N. 553, where the agent was 
deemed to occupy such a capacity. In Kalyanji v. Bank of Madras,, 
39 Blad. 693, it was held that a debtor can be adjudicated insolvent 
upon acts of insolvency committed by the agent. See also In the 
matter of Brij Mohan Doh&y, 2 C. W. N. 306. 
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Petition. 

7 . [5] Subject to the conditions specified in 

Petition and adjudi- this Act, if a debtor commits an 
cation. act of insolvency, an insolvency 

petition may be presented either by a creditor or by 
the debtor, and the Court may on such petition 
make an order (hereinafter called an order of ad- 
judication) adjudging him an insolvent. 

E'&.'ptanation . — The presentation of a petition 
by the debtor shall be deemed an act of insolvency 
within the meaning of this section, and on such 
petition the Court may make an order of adjudica- 
tion. 


NOTES. 

Introduction. — The petition for insolvency of a debtor may be pre- 
sented either by a debtor or by a creditor under certain circumstanoea 
and the petition must be presented in the District Court within the 
jurisdiction of which the debtor resides or carries on business or per- 
sonally w'orks for gain ; and if the petition is in proper form the Court 
shall pass a vesting order by which from the date of the presentation 
of the petition all the properties of the insolvent would vest in the 
Heceiver and thereafter fix a date for hearing, and issue notices and 
advertisements, and on the date fixed for hearing, the Court on being 
satisfied that the debtor is unable to pay his debts shall make an 
order of adjudication. 

Review. — This is Section 5 of Act TIT of 1907, and Section 5 of 
the Bankruptcy Act, 1883. If a debtor who is subject to the English 
Bankruptcy laws commits an act of bankruptcy, the Court may on 
a petition presented to it, make a receiving order for the protection 
of the estate. 

The first step which has to be taken by a person, whether a cre- 
ditor or a debtor himself, who seeks to have the debtor *8 estate ad- 
ministered for the benefit of the creditors according to the Bankruptcy 
laws, is a petition to the Court, which has bankruptcy jurisdiction 
over the debtor. • 

pifTerenee between the present Act and Act III of 1907.-— Tn Act III 
of 1907, the Legislature departed from the provisions of the Eng^sh 
4 
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Bankruptcy Act under which in the^first instance a receiving order is 
made which is subsequently followed by an order of adjudication. 
But in the present Act the law is brought in a line with the English 
Bankruptcy Act and the Presidency Towns Insolvency Acrt by provid- 
ing in Section 21 that the Court when making an order admitting the 
petition may, and where the debtor is the petitioner^ ordintirily shall, 
appoint an interim Receiver of the property of the debtor, or any 
part thereof. 

** Conditions speeifled.** — The conditions specified in the Act are 
enumerated in Sections 9 and 10 infra, 

Insolveney Petition by and against Joint-debtors or firm. — It was at 

first held that a declaration of insolvency could not be asked for in one 
petition against several joint-debtors. Kalieharan Saha v, llarimohan 
Basak, 24 C. W. N. 461 : 31 C. L. J. 206 following Sarodaprasad v. 
Bamsukh 2 O. L. J. 318. The views expressed in Sarodaprasad v, 
Bamsukh 2 G. L. J. 318 followed in Kalieharan Saha v. Harimohan 
Basak, 24 O. W. N. 461 : 31 C. L. J. 206 were dissented from in Bolt- 
seta Momayya v. Kolia Kotayya, 44 Mad. 810; 40 M. ij. J. 570: 1921 
M. W. N. 330: 29 M. L. T. 288: 14 L. W. 428: m Tnd. Gas. 916. 
Sadasiva Aiyar J. in delivering the judgment said : On the general 
principles of law governing procedure 1 don’t see why a single appli- 
cation should not be filed against the members of a joint Hindu 
family by a petitioning creditor, if those members liave been guilty 
of a joint act or joint acts of fraudulent preferences. Section 47 
now Section 6 directs the Court to follow the same x>rocedure in in- 
solvency matters as is followed in Civil Suits. Now, a suit can he 
maintained by a plaintiff against several defendants where the facts 
constituting the causes of action are one and the same against all 
the defendants, Or. 1 C. P. C. Kalieharan Saha v, Harimohan Basal: 
merely follows w'hat the learned judges who decided that case con- 
sidered to be the principles of the decision in Saroda Vrosad Ukit v. 
Bamsxikh, though they admit that the latter was decided under Ch. 
XX of the Code of Civil Procedure and not under the Provincial I ii- 
solvency Act. Turning to Saroda Prosad Ukil v. Bamsukh, Mr. 
Justice Mookerjee who delivered the judgment of the Bench in that 
case merely points out several inconveniences which would arise in 
many oases from entertaining a single application directed against 
several persons to adjudicate them insolvents and the inconveniences 
of holding a single trial on such petition. But I think the learned 
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Judge (with all respect) ignores that there would be great lucoii 
veniences also in many cases in holding separate trials, when tlie 
<lebt due to the petitioning creditor is a joint debt ot all the persons 
4SOUght to be adjudicated insolvents and where the latter have been 
guilty of a joint act or joint acts of insolvency. In such a case it is 
neither necessary nor desirable to file separate applications for the ad- 
judication of each of the debtors,^' Following this case it has been 
decided in the Mauny Kyi Oh. v. Arun Chellam Chetti, I. L. 11. 2 
Rangoon. 309 : 84 I. C. 968, that a single petition in insolvency may 
be filed under the Provincial Insolvency Act, 1920, against a Burmese 
Budhist husband and his wife when they were alleged to be jointly 
indebted to the petitioning creditor and to have committed a joint 
act of insolvency. 

t 

The Calcutta High Court in framing New^ Rules under Section 79 
of the New Act, V. of 1920, has now laid down the procedure whore 
the debtor is a firm. The New Rules, 19-27, now enable joint creditors 
to hie a single petition against the joint-debtors instead of filing sepa- 
rate petitions against the debtors individually and vice versa. And in 
conformity with these New Rules the Calcutta High Court in Satis 
Chandra Addy v. Firm of Bajnarain Pakhira. and Basiklal Pakhira, 
72 Ind. Cas. 60, held, that wlierg the debtor is a firm the application 
for insolvency must be in the name of the firm and must be signed 
in the manner laid down in Rules 19, 22 and 24 framed by the High 
Court under Section 79 of Act V. of 1920. 

“ May.” — On hearing of the petition for adjudication under Sec- 
tion 10 of Act III of 1907, now Section 27, the Court decides wdiether 
or not the debtor’s estate is to be administered for the benefit of the 
creditors under the Act by one or other of the methods prescribed by 
the Act, i.e., adjudication, composition or a scheme of arrangement. 
Be. Pinfold Exparte Pinfold, 1892 1 Q. B. 73. 

What should the Court enquire. — Under the provisions of the C. P. 
1882, Section 334-3ol, a judgment-debtor was required to satisfy the 
Court of his good faith, Gladstone Wyllie v. Times Chandra Chatterjee, 
25 W. R.’ 96. And he was also to satisfy the court that he came 
within the provisions of Section 351, and the burden of proof lay on 
him, Mumtaz Hussain v. Brijmohan Thakur, 4 Cal. 888. Even after the 
passing of the Act III of 1907, iif Nathumal v. District Judge of 
Benares, 32 All 547, the High Court expressed the opinion that the 
Court should dismiss an insolvency petition by a debtor on proof that 
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he has fraudulently transferred part of the property so as to put it 
out of the reach of his creditors^ destroyed his books of account, andi 
committed other, similar acts of bad faith. lu Shaikh Gholam Baha^ 
•man v. Shaikh Wahed Air, 16 C. VV. N. 859, Justice Brett qumrted 
whether if upon the facts before the Court it is clear to the Judge 
that the debtor applying for insolvency is not an. insolvent is he 
bound to adjudicate him an insolvent F’’ It is very important to note 
that the scJieme of Act III of 1907 differs entirely from the scheme 
of the aforesaid sections of the C. P. C. which relate to insolvency 
matters. Under Section 351 of the C. P. C. of 1882 the Court 
could grant an insolvency application only on being satisfied that 
the debtor had not transferred any part of his property with intent 
to defraud his creditors, and had not contracted debts and given no 
niifdir preference to any of his creditors, and liad not committed any 
other act of had faith regarding the matter of the application. Un- 
der the Insolvency .Vet 111 of 1907, these appear to be grounds for 
refusing an absolute order of discharge under Section 44, but not 
grounds for refusing to make an order of adjudication/' GirwaridhaH 
r. Joyn-arain, 32 All 645. In Kallkumar Das v» Goinkrtshna Bat, 
15 C. W. N. 990, Jenkins C. J. observed that Section 4 of the Act 
inovides tlmt the presontation by the debtor of a petition to be 
adjudicated an insolvent is an act ofiiinsolvency, and pr/wio facie, the 
debtor is entitled to an adjudication unless some ground is shown for 
the dismissal of liis petition. The mere fact that the Judge was 
unable to satisfy liiuiself that tlie petitioner was unable to pay his 
debts is not such a ground.” In Udaichand Maiti v. Bam Kvmar 
Khara, 15 C. W. N. 218, the debtor presented an application for being 
declared insolvent, the creditors mentioned in the application were 
fictitious, the applicant concealed the real facts and his application 
uas dismissed by the court of first instance. Mookherjee & Carnduff 
JJ., held that “ it is obvious from Section 15 (1) that these are not 
circumstances which can be taken into account by the court at thia 
stage to determine whether the application should be granted or re- 
fused. It is clear that the question whether the debtor has cr has not 
committed acts of bad faith is to be determined by the court not at 
the preliminary stage when the order of adjudication has to be made 
but at the final stage when the application is made for final dis- 
charge.” The same view has been, adopted in Shaikh Somiruddin v. 
Biadumoyee Dassee, 15 C. W. N. 244. In Mohiruddin Sqrkar v. The 
Secretary. Hadal Gnnnya liindan Samiti, 67 Ind. Cas. 977, it Uaa 
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beeil held ** where the requirements of the Provincial Insolvency Act 
have been complied with, an order of adjudication should follow al- 
most as a matter of course. ^Vliether the debtor has or has not com- 
mitted acts of bad faith is to be determined by tlie Court, not at the 
ata;;e when the order of adjudication is to be made, but at the final 
stage when a application is made for an order of discharge.^’ Their 
Lordships of the Judicial Commiteo of the Privy Council in Chiftni- 
pat Sing Dugar v, Kharagdng Luehminurain, 21 C. W. X. 497, ob- 
served ^‘the dismissal of ChatrapaCs petition by the District Court 
does not purport to rest on any failure to comply with the express 
terms of the Act. What was held was that the application was an 
abuse of the process of the Court and so must be dismissed. Presum- 
ably it was on this ground too that the High Court dismissed the 
appeal, no other reason is indicated. It is to bo regretted that the 
Courts in India allowed themselves to be influenced by this iilea ins- 
tead of being guided to their decisions by the [)rovisions of the Act. 
In clear and district terms the Act entitles the debtor to an order of 
adjudication when its conditions are satisfied. 'Fliis docs not depend 
upon the Court’s discretion but is a statutory right and a debtor who 
brings himself properly within the terms of the Act is not to be 
deprived of that right on so treacherous a ground as an abuse of the 
process of the Court,’* 25 C. L.^ J. 215; 44 Cal. 535. It is no ground 
for the rejection of a petition to be declared insolvent filed by the 
debtor that the petitioner may perhaps have been guilty of criminal 
misappropriation in respect of property belonging to one of his cre- 
ditors, Jaganngih v. Gangadutt Dobey^ 41 All 486: 17 A. L. J. 565. 

What Order should the Court pass. — Where in a petition under 
Section 7 of the Provincial Insolvency Act, 1920, put in by 2 creditors 
praying for an order of adjudication and cancellation of certain 
alienations made by the judgment-debtors about a month previous, 
the District Judge passed an order adjudicating them insolvents and 
also cancelling the alienations as transfers coming under Section 6 (h) 
of the Act, held it is the Receiver and no one else in the first 
instance who is empowered to take action for the cancellation of the 
sale-deeds under Section 53 of the Act and the Court has no power 
to order cancellation on a petition for adjudication, Gantu Appa 
Beddi r. Gantti China Appa Beddi, 1921 M. W N. 816: 45 Mad. 180, 
following Ilemraj v. liamkrishna^ (1916^ 2 P. L. J. 101. 

FMsh Appllcatloii. — Where ar. application for adjudication as in- 
aolvent is dismissed for default, a fresh application, upon the same 
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facts, is not barred. Ramjn'asad Bhagat v, Mahadev Tjdll^ 2 P. L. 

•336 : 61 Tnd. Cos. 870. But when an application for adjudication ia 
dismissed on merits, a fresh application for adjudication is not main- 
tainable. Ahdul Aziz v. Hahid Mistry, 49 Ind. Cas. 229. Vide notea 
under Sec. 13 (/). 

8 [6(6)] No insolvency petition shall be pre- 

Exemption of corpo- sented against any corporation 
ration, etc., from in- or against any association or 
solvency proceedings. company registered under any 

enactment for the time being in force. 

NOTES. 

a 

ReYiew. — This is Section 6 (6) of Act III of 1907, and corresponda 
to Section 123 of the Bankruptcy Act, 1883. 

Section 6 of Act III of 1907 has been split up into 6 separate- 
sections, with a new to re-arrange its different parts in their logical 
order. Section 8 merely reproduces Section 6 (6) of the old Act» 
Sections 12 and 18 reproduce Section 6 (1), 11, Section 6 (2), 10, & 
(3), 9, 6 (4) and (6), and 8, 6 (6). 

Incorporated Company. — The reason for this section is that joint- 
stock company or a limited company is governed by the special law 
of the Indian Companies Act, VII of 1913, which contains a special 
procedure for winding up the same in c^ase they are carried on at a 
loss. It is only a corporation or partnership or association or com- 
pany registered under the Indian Companies Act that is not liable 
to Bankriiptcj' j)roceedings under the Provincial Insolvency Act. 

Unincorporated Company. — The present law of bankruptcy is based 
on the Bankruptcy Acts 1883 and 1896 (46 & 47 Viet. C. 62, 63 & 64 
Viet. C. 71), and the rules of 1886, 1890 & 1891 promulgated under 
their authority. The xVets do not apply to incorporated companies, 
but they do to unincorporated companies empowered to sue and be 
sued by public officers. Firms may proceed and may be proceeded 
against in their mercantile names, but this rule does not apply to* 
adjudication of bankruptcy. The Bankruptcy Act, 1883, enacts, any^ 
two or more persons, being partners, or any person carrying on busi- 
ness in partnership name, may take iv^oceedings or be proceeded against 
under this Act in the name of the firm, but in such case, the Court 
may, on application of any person interested, order the names of the 
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persons w)io are partners in such firm or the name of such persona 
to be disclosed in such manner, or verified on oath or otherwise as 
the Court may direct; (Sec. 115.) 

And the Bankruptcy Buies 1886 contained the further provisions 
in the matter. Rule 259 runs as follows : — Where any notice, declara- 
tiou, petition or other document requiring attestation, is signed by 
a firm of ci'editors or debtors in the firm name, the partners signing 
the firm shall add also his signature for example, ** Brown & Co. by 
James Green, a partner in the said firm.** Rule 260 provides: — Any 
notice or petition to which personal service is necessary shall bo 
deemed to be duly served on all the members of the firm if it is served 
at the principal place of business of the firm on any of the partners, 
or upon any person having had at the time of the service the control or 
management of the partnership business. 

' Rule 261 Where a firm of debtors filed a declaration of inability 
to pay- their debts or bankruptcy petition the same shall contain the 
names in full of the individual partners, and if such declaration or 
petition is signed in the firm name, the declaration or petition shall be 
accompanied by an affidavit made by the partner who signs the de- 
claration or petition showing that all the partners concur in the same. 

Rule 262. — A receiving order made against a firm shall operate 
a.s if it were a receiving order made against each of the persons who 
at the date of the order is a partner of the firm. 

Rule 268. — In case of partnership, the debtors shall submit a 
statement of their partnership affairs. 

Rule 264. — No order of adjudication shall be made against the 
firm in the firm name, but shall be made against the partners indi- 
vidually, 

These English Rules have been adopted in India and incorporated 
in the New Rules framed by the High Courts under Sec. 79 of the 
Act. Vide Rules 19, 20, 21, 22, 23, 24 of the Calcutta High Courts 
and rules 28 (1), (2), (3), (4), (5), (6), of the Madras High Court, and 
Rules 22 — 27 of the Allahabad High Court. It follows, therefore that a 
company not registered under the Indian Companies Act is liable to 
bankruptcy proceedings. A Hindu joint-family consisting of several 
members may be declared insolvent; so also the. partners or members 
can be proceeded against in the name of the firm under the Provincial 
Insolvency Act, and a declaration of bankruptcy can be asked in one 
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petition against several joint-debtors. Formerly there was no pro- 
vision in the old Insolvency Act for proceeding against 2 or more 
persons being partners in the name of the firm, Kcdicharan Sahu v. 
Hariniohan Basak, 24 C. AV. N. 461 : 31 C. L. J. 206 : following 
•Sarodaprosad Ukil v, Bamsykhehandra 2 C. li. J . 318, but under the 
present Act and the New Rules framed thereunder a single petition 
may be hied against the members of a joint Hindu family and other 
joint-debtors. Bolisetti v. Kolia Kottayya, 44 Mad. 810. Satischandra 
Addy V, Firm of liujHarain Vakhtra and Baidklal Fakhira, 72 Ind. 
Oas. 60. Mating Kyi Oh v. .4rMn (helium Chelty, 2 Rangoon 309 : 8^1 

I. C. 468. 

Minors. — Tf one member of a firm is an infant, a receiving order 
•cannpt be made against tlie firm simply, but it may be made against 
the firm other than the infant partner. Lovell &, (Jhristmas v, 
Beauchamp, 1894 A. C. 607; Exparte Beauchamp, 1894 1 Q. B. 1.* So 
under the Indian Act, it has been held that no insolvency petition 
can be presented against a minor ])artner, sis a minor cannot be 
adjudicated insolvent. Sannyasi Charau Mondole v, Asftosh (fhosh, 
42 Cal. 225, Janki Framd v, (Sridharilal, 16 0. C. 68: 19 Ind. Cas. 
704. So also^in Jagmohan Narain v, (Jrish Bahu, 42 All 516: 18 A. L. 

J. 611 : 58 Ind. Cas. 557, it has been held that in view of the terms of 
Section 247 of the Contract Act the adjudication of a minor as in- 
solvent is illegal, lle^ Sital Prasad, 20 C. W. N. 1065. 

Following Sannyasi Charan Mondole v, Krishna Dhan Bannerjee, 
49 C. 560 (P.C.) : 67 1, C. 124 and Sadasiva MmlaJiar v. Hajee Maho- 
med Sait, 27 C. AV. N. 677 (P.C.) : 37 C. L. J. 569 : 72 I. C. 48 : 44 
M. L. J. 396, it has been held in the matter of Badha Krishnaiah 
Chetty, 84 I. C. 128, that when the adult sons of a Hindu father are 
^adjudicated insolvents during their father’s lifetime on accx)unt of debts 
incurred in the carrying on of a business, . the shares of their minor 
brothers in the family property do not vest in the Official assignee and 
the latter is not entitled to sell or otherwise deal with such shares. 

Acts of Insolveney of the Firm. — A debt owing by one partner only 
will not support a joint adjudication against him and his oo-partners. 
.Exparte Clarke, 1 Dea Ak Co.' 544. But a debt owing by all the partners 
a firm is sufficient to support an application. Exparte Battams, 
<(1900) 2 Q. B. 698. For notes on PaVtnership Assets 4tc. Vide notes 
■under Sec. 28 (8) and Sec. 61 for administration of the partnership 
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9 [6 (4)] (1) A creditor shall not be entitled to 

Conditions on which present an insolvency petition 
creditor may petition, against a debtor unless — 

(а) the debt owing by the debtor to the credi- 

tor, or, if two or more creditors join in 
the petition, the aggregate amount of 
debts owing to such creditors, amounts 
to five hundred rupees, and 

(б) the debt is a liquidated sum payable either 

immediately or at some certain future 
time, and 

(c) the act of insolvency on which the. peti- 
tion is grounded has occurred within 
three months before the presentation 
• of the petition. 

[6 (5)J (2) If the petitioning creditor is a 
secured' creditor, he shall in his petition either state 
that he is willing to relinquish nis security for the 
benefit of the creditors in the event of the debtors 
being adjudged insolvent, or give an estimate of 
the value of the security. In the latter case, he 
may be admitted as a petitioning creditor to the 
extent of the balance of the debt due to him after 
deducting the value so estimated in the same way 
as if he were an unsecured creditor. 

NOTES. 

ReYiev. — ^This is section 6 (4) & (5) of Act Jll of 1907 and is based 
upon section 6 (1) of the Bankruptcy Act, 1883. Clause (4) of the old 
Act ** that the debtor resides or carries on business or personally works 
for gain within the local limits of its jurisdiction ” is made up into a 
new section viz., Sec. 11 vide infra. 

Creditor. — ^To entitle a person to hie an application for adjudica- 
tion as a creditor he must be a creditor at the time when the act of 
insolvency is committed. M. in whose favour a promissory note had 
been executed hy L. on the 23 ]k 1 March applied to have L. adjudicated 
insolvent alle^ng as the act of insolvency a transfer executed by L. of 
his property on the 13th March. Held, that in as much as M. was not 
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a creditor of L. on the 13th March he was not competent to present 
the petition for adjudication. Muthia Chettiar v.. Luxmi Narasa 
Aiyar, 13 L. W. 141 : 61 Ind. Cas. 766. 

Bub-seetion (1). “ Unless.*' Letters of adminisrtation may be 

granted to a creditor although the liabilities of the deceased debtor 
appeared to be in excess of his assets. Application in the Insolvency 
Court is not the creditor's only remedy. It is discretionary with the 
Court to administer the estate in its Testamentary and Intestate juris- 
diction or on its Insolvency jurisdiction." In the goods of Makhan 
Lai Chatterji, 16 C. W. N. 360. 

Who ean present Insolvency petitions. 

(1) Individual creditors. — Generally speaking, any person who 
has a right to claim immediate payment of a sum of money and is ca- 
pable of giving a valid discharge to the debtor may, if other prescribed 
conditions are satisfied, maintain a bankruptcy petition against the 
debtor; but there are some cases in which a creditor can present a 
petition against a debtor, notwithstanding that if the debtor were sol- 
vent, the creditor could not demand immediate payment, He. Baati, 
Expart e Baati, 1897, 2 Q. B. 80. 

(2) Incorporated vompuny. — ^An incorporated company may be a 
petitioning creditor, Exparte Dan Bylands v. Be. Cailier 1891, 64 L'. 
T. 742. The petition must bo in the name of the company, and may be 
signed and verified in the manner as laid down by rules framed under 
the Act. If it is in liquidation, the petition must be in the name of 
the company and not of the liquidator, Be. Winter Bottom, Exparte 
Winter Bottom, 1886, 18 Q. B. D. 446. 

(3) Unincorporated company. — petition by an unincorporated 
company or co-partnership duly authorised to sue may be presented in 
the name of the company by any one of the partners or members of the 
company. Order XXX r. 1 C. P. C. ; and it may be signed by one part- 
ner on behalf of the firm. Bolisetti v. Kolia Kottayya, 44 Mad. 810 : 
Satischandra Addy v. Firm of Bajnarain Pakhira tf; Basiklal Pakhira, 
72 Ind. Cas. 60. Vide New rules. 

' (4) JoinUcr editors. — One of two joint-obligees under a bond is 
not by himself a good petitioning creditor, Brickband v. Newsome 1835 
2 Mont & A. 283. . But when one of threq joint-creditors has died, a peti- 
tion may be presented by two survivors, Be. W. Tucker, Exparte J. 
W. Tucker 1806 2 Mans 368. 
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(5) Executors , — One of several executors may present a petition 
in respect of a debt due to the executors, Expart e Brown, 1832, 1 
Deac & Ch. 118. 

(6) Trustees , — person to whom a debt is due as trustee may 
present a petition in certain cases, for example, when the beneficial 
owner is under disability, Exparte Qulley, Be, Adams, 1878, 9 Ch. D. 
307. 


(7) Bankrupts , — An undischarged insolvent con present a bank- 
ruptcy petition in respect of debts due to him which his trustee either 
does not or cannot claim, e,q,, salaries due to him. Kitson v, Hardwick, 
1872, L, R. 7. Ch. Prac., 473. 

Creditors precluded from making petitions ore (1) creditors privy to 
tiie act of bankruptcy, (2) parties to a composition deed, (3) creditors 
whose object is to put pressure on a debtor for some collateral or in- 
equitable purpose. 

Creditor Assenting to a composition. — A (Ted i tor who is a consenting 
party to a deed of arrangement executed by the debtor for the benefit 
of all the creditors cannot rely on the deed as an act of insolvency and 
apply for adjudication on the basis of the same. liukmani 
V, Bajaijopal.^l M. L. J. 495: 1924 M. W. N. 813: 84 I. C. 281. 
The question of law argued in this case was that there was a 
difference between the law in England and India on the question of the 
disability of the creditor who assented to a deed of arrangement. The 
contention was that when sec. 9 now in force, was enacted the Indian 
Legislature had before it the English Act of 1914, but did not chose to 
enact the clause relating to deeds of arrangement towards the end of 
sub-section (1) of sec. 4, Ramesam J., in delivering the judgment, held 
we don’t see how the addition of a clause in sec. 4 (1) b. iir the English 
Act of 1914, the effect of which seems to extend the disability to a 
non-assenting creditor also in cases where he is prohibited from so 
doing by the law for the time being in force relating to deeds of ar- 
rangement (under sec. 24 of the Deeds of Arrangement Act, 1914, ac- 
cording to which any creditor is prohibited from applying, after the 
expiration of one month from the receipt of a notice from a trustee 
under the deed), can aff^ the law in India.” This extension to non- 
assenting creditors is not available in India and this seems to be the 
only effect of the addition in the English Act. The old 'law is not affeo- 
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ted either in England or in India, as to assenting creditors. Khetamdl 
V. Chuni Lai, 2 All 173 (180). 

Clause (a). — “Creditor’’ includes a decree-holder, and a “debtor” 
includes a judgment-debtor, vide Sec. 2 (1) a. Jiut it does not include 
a deciree-liolder who is the landlord of an agricultural tenancy to which 
the Agra Tenancy Act applies, Parhati v, Baja Sliamrikh, 20 A. L. J. 
147. 


Statutory lntere.it Costs, — Statutory interest and costs on a 
judgment debt become a part of the judgment-debt, and may be added 
to the judgment debt to. make up the required amount £o00. Re. 
Lehmann j Eximrte lla.s]avkj 1890, 7 Morr., 181. 

Clause (b) Liquidated Sum. — The debt must be a liquidated sum, 
that is to say, an agreed amount of damages either in case of a breach 
of contract or in an action, the definitely ascertainable amount that 
may be’ indisputably due. So a claim for not making re-delivery of 
shares lent by one person to another is not a debt or sum of money due 
or claimed to be due, Oiren v, Itutli, 1854, 23 L.J. C.P., 105. To cons- 
titute a valid petitioning creditor’s debt, there must be a certain sum, 
admittedly due^ and certainly payable to the person who presents the 
petition. It must be a sum certain in amount, or the amount of which is 
capable of being easily ascertained. Bohson, p. 206. But a claim by a 
lender of Government stocks against the borrower for not re-transferr- 
ing the stocks may be a good petitioning creditor’s debt, Alterson v, Ver- 
non, 1890, 3 Term Rep. 539. A liability to pay damages is not a liqui- 
dated sum payable, either immediately or at some future time, and 
cannot be made the basis of a petition until the damages have been 
liquidated. Be. Miller, 1901, 1 K. B. 51. For the purpose of ascertain- 
ing the aggregate amount owing to creditors in respect of an applica- 
tion under «ld section 6 (4), now section 9, the difference between the 
contract rates of sale and purchase under a contract entered into by 
the debtor constitutes a liquidated sum within the meaning of clause 
^b) of the sub-section. In the application of Bholan Bass to declare the 
firm of Walhdas Holaram insolvents, 56 Ind. Cas. 158. 

Bill of Eiohange. — Money due on a bill of exchange duly accepted 
is a liquidated amount and the drawer of a bill of exchange remains a 
surety inspite of its dishonour and can 'after payment in respect of it 
maintain an action on it and also petition in insolvency proceedinjss 
agai^t the acceptor even though the bill is not in his hands. Vhetan 
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])as JUohan Dos v. Jialli Brothers, 83 Ind. Ca8. 135, following; Indian 
Specie Bank v, Nagin Das Hurjivan Das, 18 Bom. ii. R. 689 : 35 Ind.. 
Caa. 628. 


Court’s Competency to enquire as to the amount of the liquidated sum. — 

Section 9 (b) seems to show that a debt must be iiidiibitabiy due, but 
can an Insolvency Court make an enquiry into n question of this na- 
ture P Sec. 24 (1) (u) lays down that the Court shall require prooif 
amongst other* matters, of the fact that the creditor is entitled to pre- 
sent the petition. This undoubtedly refers back to Sec. 9. Sec. 9 lays- 
down the conditions which entitled a creditor to present a petition 
against a debtor, t In these is included there must a debt duo to the- 
creditor aggregating not less than Rs. 500/.- Therefore, it is incum- 
bent on the creditor to prove the debt. The Insolvency Act, V. of 
1920, is based on the English Bankruptcy Act. Sec. 5 (5) of that Act 
provides expressly for an alternative reference of the creditor in sucli 
circumstances to relief by regular suit. The omissions of any similar 
provision from the Indian Act indicates that the creditor must be- 
allowed under Se<\ 24 to prove the debt when the debtor denies it. 
Further, Sec. 25 provides for dismissal of the petition in failure of 
the creditor to prove his right to present it, and this obviously in- 
volves the necessity of proving that right in order to avoid dismissal. 
Therefore an Insolvency Court will not be justified in referring a 
petitioning creditor to a regular suit to prove his debt. A. K. U. M. 
0. T. Chefty Firm r. Manng Aung JUcinf, 1923 A. I. R. 21 
(Rangoon). 

For definition of the word ‘ D^bt ’ vide notes under Sec. 2 (o> 
supra. 

Clause (e). — Three months.” In the computation of time, month 
means calendar month, and the day on which the petition was pre- 
sented is to be excluded, lie, Hansom, KxiKtrte Frester 18.S7, % Marr. 
98. If an act of bankruptcy is committed on Aug. 13, a petition pre- 
sented in Nov. 13 following is in time. Ibid. 

Sec. 9 (l)c makes the occurrence of an act of insolvency within 
three months of the date of presentation of n creditor’s petition a 
condition precedent to a lawful presentation, and this provision is 
quite independent of the statyte of limitation. The act of insolvency 
on which the petition of a creditor is grounded must have occurred 
within three month.s before the presentation of the petition. On 
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the 28th June 1919 a creditor presented a petition for adjudicating 
his debtor insolvent. The petition, having been presented in a wrong 
Court, was returned, and re-presented to the proper Court on 1st of 
October 1919. The act of insolvency on which the petition was based 
was an alleged fraudulent transfer of the debtor of his property on 
the dlst March 1919, and the insolvency petition was presented to the 
proper 'Court more than three months after that date. On the 21st 
February 1921 the District Court purporting to act uiiier Sec. 78 of 
Act V. of 1920 excused the delay in the presentation of the petition 
And ordered an enquiry into the merits. Jfehf, on appeal, that the 
petition had hecome barred, and the District Court had no power 
under Sec. 78 to excuse the delay. Kiyap(iraju v, Veeva Venkata, 44 
M. L. J. 303: 1923 M. W. N. 195: 72 Ind. Cas. 488. 

In Chavadi llamasami PiUai v. Venkateswam Aiyar, 42 Mad. 13 : 
4)5 M. L. J. 531 : 48 Ind. Cas. 952, it is held, that the date on which 
the act' applied against is done and the last day if dien non should be 
•excluded. 

Election of Remedies. — The plaintiff who was the owner of a ring 
of the value of Rs. 1,000 lent the same to the first defendant who was 
Also liable toHhe plaintiff for lls. 2,072-8, being his contribution in 
respect of a joint bond. Further the plaintiff was liable to the first 
defendant on a pro. note for lls. 2,500. The plaintiff presented an 
insolvency petition against the first defendant alleging that the first 
defendant was indebted to him for Rs. 3,072-8 made up of Rs. 2,072-8 
and Rs. 1,000, the value of the ring, which he alleged, the first defen- 
dant refused to return, and that he was a creditor of the first defen- 
dant for Rs. 572-8 deducting Rs. 2,500 due from him on the pro. note. 
The first defendant was adjudicated insolvent on that petition. The 
plaintiff again brought a suit to recover the ring from the possession 
of the second defendant. HeUd, that the plaintiff definitely elected to 
abandon all his rights to the ring in favour of the ifrst defendant by 
alleging that the insolvent owed him Rs. 1,000 as a liquidated sum, 
and setting off about half of that sum against a debt due from him to 
the insolvent and using the balance in his favour to support his insol- 
vency petition. Held also that at the time of the pledge to the second 
4efehdant the first defendant had a good title to the ring and the 
plaintiff had none, or at any rate, ther title that vested in the first 
•defendant at least on the date of his adjudication when plaintiff' gave 
np finally all further interest in the ring, enured to the benefit of the 
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hoiM fide pledgee, the second defendant, and that the plaintiff there- 
fore had. no cause of action against the second defendant who took a 
pledge of the same without notice of the plaintiff’s claim after the 
presentation of the petition. Sintunn Chetti v, O. 8. Alagiri Iyer, 
1924 M. W. N. 6. 

Sub-section (2). — This clause should be read with Sec. 47 J.nfro, 
This is sec. 6(0 of the Bankruptcy Act, 1883. The mortgage or other 
charge, the holding of which constitutes n person a secured creditor, 
must l)e a mortgage or charge on the property of the debtor. A 
security on the property of a third person even though it is for the 
same debt, does not constitute the* holder a secured creditor, Kxparte 
Biding Union Banking Co*, Be Turner, 1881, 12 Ch. D. 106. 
The holder of a bill of lading or of a bill of exchange accepted hy the 
consignee of goods for sale on the delivery up of the bills of lading is 
a secured creditor of the acceptor, Exparte Brett Be-, Howe, 1871, 6 
Ch. App. 838. A landlord whose rent is in arrear is not a secured 
creditor simply because he has a power of distress, Thomas v. Patent 
Leonite Co,, 17 Ch. D., 261. 

A secured petitioning creditor has 2 alternatives— ^(1) to give up 
the security i.e., his claim on the property mortgaged or charged with 
his debt in which case he will rank along with other creditors and will 
have dividends with them or (2) that he may value his security, ue,, 
the property charged with his debt, and deducting the amount of the 
value of his security from his total dues, he will be considered as an 
unsecured creditor with regard to the balance. 

For other notes see under Sec. s. 28 (6) and 47 infra. 

10 . [6(3)](1) A debtor shall not be entitled to 

^ present an insolvency petition 
Conditions on _ which he IS unaUe to pay his 

debtor may petition. y j ^ ^ 

debts and — 

(а) his debts amount to five hundred rupees; 

or 

(б) he is under , arrest or imprisonment in 

execution of the decree of any Court 
for the payment of money; or 
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(c) an order of attachment in execution of 
such a decree has been made, and is 
subsisting against his property. 

(2) [New] A debtor in respect of whom an 
order of adfudication made under this A ct has been 
annulled, owing to his failure to apply, or to prose- 
eute^an application for his discharge, shall not be 
entitled to present an insolvency petit^m without 
the leave of the Court by which the order of adjudi- 
cation was annulled. Such Court shall not grant 
leave unless it is satisfied either that the debtor 
was prevented by any reasonable cause from pre- 
senting or prosecuting his application, as the case 
may be, or that the petition is founded on facts 
substantially different from those contained in the 
petition on ichich the q^der of adjudication wa^ 
made. 

NOTES. 

Revlew^Section 10 (1) a, b, c is Sec. 6 (3) a, b, c of Act III of 
1907 anti siib-section (2) is new. The corresponding section in the 
English Bankruptcy Act, 1883, is Sec. 1 (f). 

“ This section deals with a debtor^s petition and reproduces Sec 
6 (3) of A(‘t ITI of 1907 with the addition of the proviso which is a 
corrollary to the amendments introduced in Sec. 16, now 28, .and s. 44 
now 41, regarding the annulment of an order of adjudication.” — iVuitcs 
on (lames. 

'* Unable to pay.” The reason for introducing these words have 
been explained in the Statement of Objects and Reasons, supra, thus: 

” It is now settled law that under the Act, as it stands, it is not 
open to the Court to reject the petition of a debtor ' IK the ground that 
the application is an abuse of the law. While admitting that the 
object of an insolvency law is to deal with all insolvents, whether honest 
or not, and that no applicant who is in fact insolvent should be liable 
to have his petition dismissed in limine, it seems reasonable that the 
Court should have discretion as to the amount of protection to be 
afforded to a petitioning debtor in each individual case, the debtor 
being ree^l^ to show that he is in fact unable to pay his debts anii 
that hei^Ulp hot concealed his property. These changes in the existing 
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law are effected by the amendments in clauses 9 and 10 (2) and by 
clause 12 which inserts a new section 16A as to protection orders on 
the lines of section 25 of the Presidency Town Insolvency Act, 1909.” 

It should be rioted that the words unless ho is unable to pay his. 
debts ” have for the first time been brought into the Act by the Act 
of 1920; in other words, it is necessary for the debtor to establish firsts 
tliat he is unable to pay his debts, and Hevondly. that either his debts 
amount to Rs. 500 or he is under arrest or imprisonment in execution 
of a decree for payment of money, or an order of attachment in 
execution of such decree has been made and is subsisting against his. 
property. These are the conditions specified in the Act, and when 
these conditions have been fulfilled the Court has no option but to de- 
clare the person presenting the application insolvent. No doubt, 
under the old Act of 1907, it was unnef^essary for a person pres'enting 
such an application to show that he is unable to pay his debts, but 
that is for the obvious reason that the old Act did not require him ta 
show, that he was unable to pay his debts. This is a matter which the- 
Court under the New Act has to investigate and it can only investigate 
such matters on such materials as are placed before the Court by the 
party making the application for adjudication of insolvency, (lohxnd^ 
prasad Gir v. Kishan Lai, 1924 A. I. R. (Pat.) 166. 

Under the provisions of Ch. XX. of the C. P. C. 1882, it was held 
in J wahi Nath v, Parhati liihi, 14 Cal. 691, that a Court cannot re- 
fuse the application of a judgment-debtor .seeking to be declared insol- 
vent under this chapter unless it found affirmatively tliat the appli- 
cant had brought himself within the penal clauses (a), (b), (c), (d) of 
Sec. 351 of the Code; and tlie fact that his scheduled assets exceeded 
his liabilities did not disentitle him to such relief. It is stated it is 
quite an error to suppose that the man is not entitled to be declared 
insolvent becau.se the sum total of liis assets is larger than the sum 
total of his debts. It may well be and Ls frequently the case that a 
man’s securities arevlocked up and are not available for the time he is 
called upon to pay his debts; but he is none the less entitled to be de- 
clared insolvent unless he is found guilty of dishonest conduct. The 
practice of leaving a man to the mercy of his creditors who with a 
view of extracting money from him gets him locked up in jail after he 
has voluntarily placed the whole of his property at the disposal of his 
creditors is in my judgment a piractice which cannot be too strongly 
reprehended.” Satischandra Addy Y, Firm of Bajnarain Pakhira and 
BasMclal Pakhira, 72 lud. Cas. 60. 

5 
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Proof of inability to pay.** ** With reference to this addition it 
has been objected that it will involve preliminary enquiry into matters 
which had to be gone into fully at a later stage, particularly if it has 
been alleged that there has been any fraudulent concealment of assets. 
To meet this objection we have provided that at the stage with which 
section 14 deals prima facie proof only shall be required of the debtor's 
inability to pay his debts ** — Select Committee Beport dated 24th 
September, 1919. In the? Laxmi Bank Ld, Poona v, Bamchandra 
Narayan Apte, 42 Bom. 767 : 24 Bom. li. R. 292, Macleod, C. J., held 
in appeal that the Joint- Judge dealt merely with the question 
whether the debtor was unable to pay his debts, and though it was 
rightly held that the insolveiic 3 should proceed under the provisions of 
Act 111 of 1907, he appears to have thought that the New Act had 
made a change with regard to what was required to be proved before 
it could be decided that the petitioner had a right to present the peti- 
tion. As a matter of fact there is no material difference in this respect 
between the Act of 1907 and the Act of 1920. Under Sec. 11 (1) of 
Act 111 of 1907 the debtor has to state in his petition that he is un- 
able to pay his debts, and if either on the face of the proceedings or 
on a representation of the opposing creditor the Court is satisfied that 
the statement is not correct, it can dismi.ss the petition. But if he 
debto^has made a disposal of his property with a view' to defraud his 
creditors who miglit otherwise have been paid, then the Court is not 
justified in holding that he is able to pay his debts; but should admit 
the petition, so that the interests of the creditors may be benefitted 
by the special powers given to the Court while administering the in- 
solvent’s estate.” The provisions of Ss. 10-25 are intended to prevent 
the abuse of debtors filing their applications as a method of evading 
liability of arrest and getting out of payment of their debts. A finding 
that a Judge is not satisfied that the appellants are unable to pay their 
debts must be a, finding arrived at like any ether finding by a judicial 
tribunal in which the reason for so holding is stated in such a way 
that it may be checked against the evidence and w^eighed in the 
balance. Mathura Bam v* Baldeo Banv^ 80 Ind. Cas. 21 : 1924 A. 1. R. 
(All.) 800. 

Clause (a). — Though a decree-holder who is the landlord of an agri- 
cultural tenancy to which the Agr» Tenancy Act applies is not a 
•creditor (vide Parbati v. Baja Shamrik, 20 A. L. J. 147) the ex- 
istence of a Bent Court decree in excess of the. prescribed minimum of 
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iis. oOO agaiust a debtor entitled him to au order of adjudication, 
Muniia Singh v. Dig Bijai Singh, 19 A. L. J. 273. 

Clauses (a) (b) (o). — This section points out the limitations or con- 
ditions to which an application for insolvency is subject, Vide Sec. 7 
supra, it provides that the debtor shall not be entitled to present an 
insolvency petition unless one of the 3 conditions is fulfilled, viz., 
either that his debts amount to lls. 500 or that lie has been arrested or 
imprisoned in execution of the decree of any court for the payment or 
money or that an order of attachment in cxecmtioii of such decree has 
been made and is subsisting against his property. If any of these 3 
elements is present the application under See. 5 now 7 must be enter- 
tained by the Court. It is obvious from Sec. 15 now Sec. 25 that 
before the Court can make the order of adjudication the Court has to 
be satisfied with the proof of the right to present the petition, in other 
words, the requirements of Ss. 5 6 now Ss. 7 & 10 have been fulfilled, 

Vdaichand Maiii v. Itanikumar Khara, 15 C. W. N. 213. In Chatm^ 
pal Sing Dugar v. Kharagulng Luchminarain 21 C. W. N. 407 (P. C.) 
the Judicial Committee of the Privy Council have laid down “ that on 
the debtor’s complying with all the conditions specified in the Act e.g., 
Sec. 6 of Act III (or Sec. 10 of Act V) he is entitled as of right to 
an order adjudging him an insolvent. The mere fact that th| judge 
was unable to satisfy himself that the x>etitioner was unable to pay his 
debts is not such a ground for the dismissal of the debtor’s ai^plication 
for insolvency.” “ Where the requirements of the Provincial Insol- 
vency Act have been complied with an order of adjudication should 
follow as a matter of course. Whether the debtor has or has not 
committed acts of bad faith is to bo determined by the Court not at 
the stage when the order of adjudication has to be made but at the final 
stage when the application is made for discharge, Mohiruddin 
Sarkar v. The Secretary Hadal Gramya Itindan Samity, 57. Ind. 
Cas. 977. 

Failure to keep or Produce Accounts. 

The only things that are necessary to be decided before adjudi- 
cation ape whether the debtor is entitled to present the petition, and 
the debtor has committed the alleged acts of insolvency,” Kalikutnar 
Das V. Gopikrishna Bai 16 C. W. N. 990, Jeer v. Bangaswatni, 36 Mad. 
402. So In the matter of Vithaldas Kalidas, 9 Ind. Cas. 632, it was 
held that the fact that the applicant had not kept his accounts regu- 
larly is a matter which may be considered when he applies for dis- 
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charge — it is not relevant to the order of adjudication.” Held also 
ill Shaikh Samiriiddin v. Kuditmoyee, 16 C. AV. N. 244 that where an 
application by a debtor to be adjudged an insolvent was refused on the 
ground that the debtor had transferred a portion of his property in 
lieu of dower^ and had thus committed an act of bad faith, such 
questions do not arise for consideration until after the order of adju- 
dication has been made and the insolvent applies for final discharge, 
and the order for adjudication could not have been refused on the 
ground stated.” See also Tnlokhiath v. liadridas, 36 All 250: 12 
A. Ti. J. 355, 23 Ind. Cas. 4; Gangamm v. Itamchandra, 9 N. L. E. 91, 
20 Ind. Cas. 250. 

Clause (c). — “ Attachment,''' It is only a debtor against whom an 
order 6f attachment by the Court is actually subsisting that can pre- 
sent a petition under this section, and in delivering the judgment 
their Lordships observed “ we cannot believe that it was the inten- 
tion of 'the Legislature that any judgment-debtor against w'hose 
property, an order of attachment had been made could some years 
afterwards come into Court and apply to it to declare him an insol- 
vent on the strength of a long-dropt proceeding for attachment,” 
Jamni v, Muhammad ,izim ,AU, 25 All 204, 23 A. W. N. 11. 

Sttb-Motion. (2). — See. 10 (2) is new and is intended to be penal in 
as much as on the failure of the insolvent to apply for his dis- 
charge within the time fixed by the Court on his adjudication or to* 
prosecute an application, the adjudication order will be cancelled, and 
the protection of the Court withdrawn, and the debtor and his pro- 
perty will be subject to arrest, imprisonment, attachment and sale. 
And he will not be entitled to present a fresh application for insol- 
vency without the leave of the Court which will not be granted unless 
he can satisfy the Court that he was prevented by sufficient reasons- 
from presenting and prosecuting the application for his discharge. 

Defeeis in Act III of 1007 . — ** One of the principal defects 
in the existing law (Act III of 1907) arises from the fact that the 
conduct of the debtor in many cases never comes under the scrutiny 
of the Court. The stage at which the misconduct of the debtor should 
come before the court and at which most of the provisions affecting 
a fraudulent insolvent would operate is when he applies for his dis- 
charge. But there is nothing in the ^ct (III of 1907) which requires 
tim to apply for his discharge and in practice such applications are 
rare. To remedy this unsatisfactory state of the law, it is proposed 
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to include in the Act provisions which will coinpel an insolvent to 
apply to the court within a prescribed period for his discharge or 
to lose the protection afforded by the insolvency proceedings. The 
Court will have power to extend the prescribed period and when ad- 
judication order is annulled owing to the failure of the insolvent to 
apply in time for his discharge, a fresh petition on the same facts 
will be barred .” — Statemant of Objects and licasons, 

“ The main defect in the old Act was that it lent itself very 
largely to the devices of dishonest debtors. 1 will pursue for a mo- 
ment the course of the debtor; he files his petition, "and if he is in 
jail, he automatically gets his release under the existing Act (ill of 
1907), and he is practically protected from going to jail again. That 
is sufficient for him; that is all he wants; he doiBs not want* to pay 
his debts; all he wishes is to escape the penalty of jail. It is not 
r.ecGs.sary for him to apply for his discliaige, and until he applies for 
it, the Court has practically no power over his misdoings. The exist- 
ing Act, it is true, lays certain disabilities on an undischarged insol- 
vent, but these do not alfect the dishonest debtor. He cannot borrow 
money without disclosing his condition. But, in the first place, he 
probably does not know that there are any such disabilities at all; 
if he does, he borrows all the same in disregard of the Act, and no- 
body takes the trouble to prosecute him This is the ^state of 

things that we have tried to remedy by this Amendmeiit Bill. We 
propose ill the first place to make it compulsory that every petitioning 
insolvent should apply for his discharge within a time to be prescribed 
by the Court, which we hope will in most cases be a fairly short one. 
If the insolvent does not apply for his discharge and it must bo 
remembered that his doing so will enable the Court to deal w'ith any 
malpractices he may have committed, he will lose the protection of 
the Court altogether. His adjudication will be annulled and it is 

provided that he cannot file another petition on the same facts ” 

.Sir George Lowndes* Speech, 

11. [6(2)] Every insolvency petition shall be 
Court to which pc presented to a Court having 

tition shall be prc juiTsdiction undei this Act in 

anv local area in which the 
debtor ordinarily resiaes or carries on busiQess, or 
personally works for gain, or if he has been arrested 
or imprisoned, where he is in custody : 
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[New] Provided that no objection as to the 'place 
of presentment shall be allo'uoed b'y an'^ Court in 
the exercise of appellate or revisional jurisdiction 
unless such objection 'was taken in the Court b'y 
which the petition was heard at the earliest pos- 
sible opportunity, and unless there has been a con- 
sequent failure of justice. 

NOTES. 

Review. — This is Sec. 6 (1) d of the Bankruptcy Act, 1883, and 
Section 6 (2) of Act ITI of 1907, and the proviso is new. Under the 
English ijaw a petition will not be good unless the debtor is domiciled 
in Englhnd within # year before the date of the presentation of the 
petition, and has ordinarily resided or had a dwelling house or a place 
of business. 

“ This section reproduces S. (> (2) (of Act Ilf of 1907) with the 
vxddition of n proviso which is euro a defect. S. 0 (2) laid 

down where an insol \’cnoy pc^titioi; was to be preaeniod but did not 
contain any saving in the event of the petition being presented in 
the wrong Courts Q'lie point was raised in Madho Pershad v, Walton 
(18 C. AV. N. 1050) where the insolvent successfully presented an 
appeal on the ground that the petition had been presented in the 
wrong Court. The proviso is intended to stop this loop-hole in Act 
III of 1907 .” — Notes on Clauses, 

Jurisdiction. The C'ourt having jurisdiction under the Act is the 
District Court or any Court specially empowered by the Local Oov* 
ernnient in that behalf (S. 3 supra). In lie. Tarinicharan Guha 
11 B. L. R. App. 25, and In Be. Howard Hros.j 11 B. L. R. 254, it 
was held that “ residence ” within the meaning of the section may 
mean carrying on business, although at the time not actually residing. 
In every case, residence is a question of fact, and it must depend 
upon the particular circunistances. The general practice is to accept 
as the person’s residence the place w^here throughout the year you 
w'ould ordinarily* expect him to be found. The term residence is na« 
turally a flexible one, but in the case of persons who are traders 
carrying on business at several places, their place of residence is 
manifest^ the place where they earn a living and do their daily 
work, nor does that place cease to be their residence because for 
purposes of rest or recreation or family ties they occasionally return 
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to their family house where they and their family have been brought 
up. Municipal Board, Barielly v, Hafiz Alahaksh, 22 A. L. J. 457. 

** Resides.'* — In Srimati Anilahala Chaudhurani v, Dhirendra 
Nath Saha Chaudhuri, 32 C. L. J. 314, it has been held that “ the 
term * residence ’ is an elastic word, of which an exhaustive defini- 
tion cannot be given; it is differently construed according to the pur- 
pose for which enquiry is made into the meaning of the term; the 
sense in wliich it should be used is controlled by reference to the 
object, Mahomed shuffi v. Laldin, 3 Bom. 227 and Shri Goswami v. 
Shri Govardhan 14 Bom. 541. The term ' residence ’ is equivalent 
to the abiding or dwelling in a place for some continuance of 
time " and to constitute a residence, there must be a settled fixed 
abode or intention to remain permanently, at least for a time, for 
business or other purposes. The term ‘ residence ’ Aay be used in two 
senses, the one denoting the personal habitual habitation, the other 
the eonstnictivo, technical and legal habitation. When a person has 
a fixed abode where he dwells with his family, the places of his 
iaitiiiy, the places of his personal or legal residence are the same. 
W I on, on the other band, a peraon ha^i no permanent habitation or 
family but dwells in different places as he happens to find employ- 
ment, he must considered as residing where he actually or personally 
resides. But some individuals have permament habitations where 
their families constantly dw'ell, yet they pass a great portion of their 
time in other places, such persons have a legal residence with their 
families and a personal residence in other places, and the word * re- 
sidence ' may, with respect to such persons, be used in relation to 
either their personal or their legal residence. From this point of 
view, one may have two places of residence, in one of which he resides 
during one portion of the year, in the other during the remaining 
portion; w'hat may be said to be the place of personal residence dur- 
ing one portion of the year thus becomes place of legal residence dar- 
ing the remainder of the year and vice versa : Walcot v, Hatfields 
1854 Kay 534: 101 B. R. 719. Generally, if a person has two cr 
three establishments every one of them may be called his residence, 
an 1 not less so because he may not go there for some time. f he 
kieps an establishment in it, the place is still hir residence, and thu^ 
he may be said to have his residence in two or three diffe*'ont coun- 
tries. The question is entirely Mistinct from that of domicile which is 
often wholly ird.; pendent of actual residence. In Be. Moir 1884 
25 Ch. D. 6ii5 and In Be. Wright, 1915 App. Cas. 717." 
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** Ordinarily raaides.** — A foreigner who had a room in a hotel in 
London foe 18 months before presentation of a petition and paid for 
the room continuously during the time has ordinarily resided in 
England,” Be, Norris, Exparte Reynolds, 1883, 5 Moor. 116. A 
Scotsman who pays several visits in London, has a bed-room in a 
lodging where he stops intermittently cannot be said to have ordina- 
rily resided in England, Be. Er.skme, Exparte Erskine, 1893 10 T. 
L. R. 32. In Abdul Bejak v. Basiruddin Ahmed, 17 C. W. N. 405, 
in discussing the question the High Ckiurt observed ‘‘it is clear upon 
the evidence that although the petitioner ordinarily resided at Delhi, 
towards the end of 1905 he came to the suburbs of Calcutta and 
established a factory and resided there up to 1908; and carried on 
business which was closed on account of financial difficulties about 
•that time. He liad to go to Delhi to look after suits against him 
in the Delhi Court. It has been therefore strenuously argued on 
behalf of the opposing creditor that under the circumstances he could 
not be taken to have ordinarily resided within the jurisdiction of the 
Ooiirt. In our opinion there is no force in this contention. It is 
not necessary for the petitioner to have resided for a long time at 
a place within the jurisdiction of the Court and it has been held in 
the case of Exparte Hequard 1889, 24 L. B. D. 71, that even tem- 
porary residence for a time and for a particular purpose is enough 
to give the Court jurisdiction.” In Madho Pershad v. A. L. Walton^ 
18 C. \V. N. 1050, A. L. Walton was employed as a guard in the B. N. 
Railway. He resided at Dungagarh in C. P., but he ran his trains 
ordinarily from Dungagarh to Nagpur. He also worked from Duii- 
gagarh to Kharagpur but had no permanent residence at that place. 
Insolvency was lodged in the Court of the District Judge, Midnapore. 
‘‘ The only question for controversy was, whether the petition had been 
presented in a Court having jurisdiction under the Provincial Insol- 
vency Act in the local area in which the debtor ordinarily resides, or 
•carries on business or personally works for gain within the mtaning 
•of Sec. 6 (2). The term ‘ resides ’ is not defined in the Statute but 
its ordinary interpretation is explained in Kumud Nath Baichaudhuri 
V. Jjatindranath Chaudhuri, 38, Cal. 394; 13 C. L. J. 221. The mere 
fact that when at Kharagpur he stopped with Atkins does not show 
that he resided at Kharagpur.” See also In Be. Momet 21 Cal. 634. 
And in Sugamaniam v. Vichai, 10 Ind. Cas. 786, it is held that where 
•a person takes a temporary residence at a place with the object of filing 
hh schedule of insolvency there the Insolvency Court of the locality 
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will refuse to entertain his insolvency petition. It is enough if the 
debtor has remained within the limits of the District in which he 
presented the petition, though he may not have a permanent or con- 
tinuous residence within it and may have occasionally gone outside 
the District and returned to it. Oldfield .1. in delivering the judg- 
ment in Lakshminarain Aiyar v. C. B, Suhramania .4ii/ar, 45 M. L. J. 
129; 1923 M. W. N. 328 : 73 Ind. Cas. 74: 1923 A. J. R. 585 (Mad.), 
held we have been referred to definitions of ‘ residence ’ adopted 
by two learned Judges of the Calcutta High Court for the purpose 
•of Or. 9. C. P. C. in Kumnd Nath Baichaudhnri v. Jatindranath 
Chaudhiiri, 38 Cal. 394 : 13 C. L. J. 221, but we are not j)repared to 
adopt those definitions as' exhaustive. We can quite understand that 
a person specially a person in the financual position of the debt or, 
may not have any permanent or continuous residence. It is, in our 
opinion, sufficient that he has remained within the limits of the Dis- 
luct though he may have occasionally gone outside the Dist^’ict and 
returned to it.’^ 

Garries on Business . — See Notes under Sec. 66. In Sec. 20 (a) C. 
P. C. “ carrying on business ** is used as distinct from “ personally 
working it does not necessarily involve personal presence or personal 
•effort and a man may carry on a business in a place, e,u,, through 
an agency or through a manager or by his servants, without ever 
having gone there. It means having an interest in a business at that 
place, a voice in wdiat is done, a share in the gain or loss, and some 
control, if not over the actual method of working, at any rate upon 
the existence of business. Kripa Bam v, Mangal Sen, 19 A. L. J. 696 : 
65 1. C. 93: 3 U. P. R. All. 18; 1922 A. . I. R. All. 337. The word 
personally ” in Sec. 11 qualifies the words “ works for gain ** and not 
the words “ carries on business,” nor do the words “ carries on busi- 
ness ” connote the idea that the business should be carried on per- 
sonally. It is not necessary, therefore, that to give the Insolvency 
Court jurisdiction over a person, the latter should be personally carry- 
ing on business within the jurisdiction of the Court. Chetandas 
Mohandas v. Balli Bros., 83 I. C. 135 : 1926 A. I. R. (S.) 163. 

** Where he is in custody.” — The word “ or ” in the section is used 
in the sense of giving an alternative choice. So where a debtor 
has been arrested or imprisoned, he is not limited in the presenta- 
tion of his insolvency petition *to the Court having jurisdiction in 
iihe local area where he is in custody, Ghansamdas v. BUhiniein 
Z S. L. R. 259; 16 Ind. Cas. 830. 
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Provifo: In Madho Fershad v. A, L, Walton, supra, it has been 
held that “ Sec. 47 (1) now Sec. 6 provides that subject to the pro- 
visions of the Act the Court in regard to proceedings under the Act 
shall have the same powers and follow the same procedure as it has 
and follows in the exercise, of original civil jurisdiction. But this 
section does not directly or by imj^lication render Sec. 21 C. P. C. 
1908 applicable to proceedings under the Provincial Insolvency Act. 
Consequently the doctrine that no objection as to the place of suing 
shall he allowed by any appellate Court unless such objection was taken 
in the Court of the first instance at the earliest possible opportunity^ 
and unless there hi^ been a consequent failure of justice, cannot be 
applied to these proceedings.” 

The above proviso has been found necessary to be incorporated 
to obviate the difficulties created by the decision in the above case. 
And Sec. 21 of the C. P. C. 1908 has been made applicable to the pro- 
ceedings under the Provincial Insolvency Act. 

12 [6(1)] Every iiiBolvency petition shall bo 

Verification of pe- in Writing and shall be signed 
tition. and verified in the manner 

prescribed by the Code of Civil Procedure, 1908, for 
signing any verifying plaints. 

NOTES. 

Review. — This is Section 6 (1) of Act III of 1907 with the omission 
of the portion ** and the procedure laid dovrn in the said Code with 
respect to the admission of plaints shall, so far as it is applicable, 
be followed in the case of such petitions.” 

It is a condition precedent that the application for insolvency 
either by the debtor or by the creditor shall be signed and verified, 
either in the ordinary form of verification or by affidavit, 0 the 
Court must have some staten^nt on oath before it can be set in 
motion. For particulars for signature, verification &c., vide Order 
VI. C. P. C. Where the debtor is a * firm,’ the application for insol- 
vency must be in the name of the firm, and must be signed in the 
manner laid down, in the New Rul^ 19, 22 and 24 framed by the 
High Court under Sec. 79 of the present Act. Satis Chandra Addv 
V, Firm of Bajnarain Pahhira and Boisiklal Pakhira, 72 Ind. Cas. 6Q. 
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Sec. 18.] CONTENTS OF DEBTOR’S PETITION. 

13 , [11] (1) Every insolvency petition pre- 
sented by a debtor shall contain 
of peti- the following particulars, name- 

(a) a statement that the debtor is unable to 
pay his debts; 

(5) the place where he ordinarily resides or 
carries on business or personally 
works for gain, or, if, he has been ar- 
rested or imprisoned, thg place where 
he is in custody ; 

(c) the Court (if any) by whose order he has 

been arrested or imprisoned, or by 
which an order has been made for the 
attachment of his property, togethei 
with particulars of the decree in res- 
pect of which any such order has been 
made; 

(d) the amount and particulars of all pecu- 

niary claims against him, together 
with the names and residence of his 
creditors so far as they are known to, 
or can by the exercise of reasonable 
care and diligence be ascertained by 
him; 

(e) the amount and particulars of all his pro- 

perty, together with — 

(f) a specification of value of all such pro- 
perty not consisting of money ; 

(ii) the place or places at which any such 
• property is to be found; and 

(in) a declaration •£ his willingness to 
place at the disposal of the Court all 
such property save in so far as it in- 
cludes such particulars (not being 
his books *of account) as are exempt- 
ed by the Code of Civil Procedure, 
1908, or by any other enactment for 
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the time being in force from liabi- 
lity to attachment and sale in exe- 
cution of a decree; 

(/) a statement whether the debtor has on 
any previov^ occasion fled a petition 
to be adjudged an insolvent, and 
{where such a petition has been 
fled ) — 

(i) if such petition has been dismissed, the 
^ reasons for such dismissal, or 

(ii) if the debtor has been adjudged an in- 
solvent, concise particulars of the 
insolvency, including a statement 
whether any previous adjudication 
has been annulled and, if so, the 
grounds therefor. 

(2) Every insolvency petition presented by a 
creditor or creditors shall set forth the particulars 
regarding the debtor specified in clause {b) of sub- 
section {!), and shall also specify — 

(a) the act of insolvency committed by such 

debtor, together with the date of its 
commission ; and 

(b) the amount and particulars of his or their 

pecuniary claim or claims against 
such debtor. 

NOTES. 


Review. — This is section 11 of Act III of 1907 with the e|||dition 
of clause (f) with sub-clause (i) & (ii), and is mainly based upon 
section 8 (2) of the BankruptHy Act, 1883. 

The section is divided into 2 sub-sections (1) & (2) — sub-section 
(1) deals with the contents of the petition presented by a debtor, 
clauses (a) & (b> enumerating the ^particulars of the contents. Sub- 
section (2) deals with the contents of a petition presented by a cre- 
ditor. 
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The question is, if a debtor in his petition in insolvency, has mis- 
stated the amount and the particulars of all the pecuniary claims 
against him and has not given a true account of the value and i)arti- 
culars of all his property in his petition as required Sec. 11 (1), now 
Sec. 13 (1) cl. (d) ife (e), would that disentitle him to an order of 
adjudication? In Karim Baknh v. Mahabir Bania, 12 Ind. Cas. 685, 
the Court held, that would not disentitle him to an order for adjudi- 
action. In Muni Lai v, Bhaijwan Das, 26 Ind. Cas. 24, the applica- 
tion in fact mentioned some bogus debts in the schedule of liabilities 
given with the application. Held, if he has been guilty of bad faith 
in drawing up the schedule he can be suitably d^lt with at a later 
stage. That is also the view expressed in Jp.er v. lianoaswami, 36 
Mad. 402. Before passing an order of adjudication it is not for a 
Court to decide whether the debts stated in the petition for fhsol- 
veney are real, whether the petitioner has not concealed any pro- 
perty of his from his list of assets or whether he is unable to pay 
his debts and similar questions. All these are properly subjects that 
ought to be enquired into before giving discharge. The only things 
that are necessary to be decided before adjudication are whether the- 
creditor or the debtor is entitled to present the petition, whether 
the required notices have been served and whether the debtor has 
committed the alleged acts of inso]venc 3 \” See also Ponnvswami 
Chetty V. Narayanswami Chetty, 21 Ind. Cas. 293, Koppuravvari v. 
The Guntur Cotton Mills, Ltd., 14 M. L. T. 587; M. W. N. (1914) 153. 

Amendment. — The court may amend a petition for insolvency upon 
such terms, if an 3 % as it thinks fit to impose. See Sec. 8 Bankruptcy 
Act, 1883 & Order VI, r. 17, C. P. C. 1908. As a general rule, an 
amendment of a bankruptcy notice will not be allowed except in 
the case of merely formal defects, Exparte Dan Bylands Ld. Be. 
Collier, 1891 8 Morr 80. The Court will not amend a petition by 
adding other creditors as petitioners after 3 months from the act 
of bdlikruptcy upon which the petition is founded, Be. Mavnd. Ex- 
parte Maund, 1895, 1 Q. B. 194. Where a petitioning creditor had' 
inadvertently omitted to mention in his petition a security which 
he, in fact, held, but which had been given many years ago in res- 
pect of another matter, and was admittedly valueless, held, that 
a receiving order made upon the^ petition was not invalidated by the 
omission, in as much as, the Court had power to amend the petition 
even after the making of the receiving order. In Be. a Debtor, 1922* 
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ProYidend Fund. — Under Sec. 4 of the Provident Funds Act as 
amended by sec. 2 of the Provident Fund (Amendment) Act, 1903, 9 
Railway Provident Fund is not liable to attachment at the instanv^ 
of the creditor of the subscriber. U. P. M. Hindley v. Joy Narain 
Marwari, 24 C. W. N. 288. Hence the Provident Fund of a debtor 
is not liable to attachment by an order of the Insolvency Court ^nder 
this section, nor capable of being taken possession by the Receirer. 
A deposit in a Provident Fund which, so long as the subscriber was 

jfc • 

in service was a compulsory deposit within the meaning of Sec. 2 (4) 
of the Provident Fund Act, IX of 1897, and not attachable by a 
creditor the moment the subscriber retired. Devi Prasad v. Secre- 
tary of State, 21 A. L. J. 454. So also in Secretary of State v. Baj- 
kumur Mukherjee, 50 Cal. 347, it was held that the deposits of a 
Railway servant in the State Railway’s Provident Institution are 
compulsory deposits, and- therefore they are not attachable while he 
was in service, or on his death, or on his retirement under Sec. 4 
of the Provident Funds Act. Similarly the subsequent accretions, 
such as contributions, interest or increment to the original deposits 
are not attachable. 

Clause (o).- 7 *It was not the intention of the Legislature that a. 
iudgment-debtor who had been once arrested or , against whose pro- 
perty an order of attachment has once been made could some years 
afterwards come into court and apply to it to declare him an insol- 
vent on the strength of a long-dropt proceeding by arrest or attach- 
ment. He is entitled to present a petition for insolvency only when 
the order of attachment or arrest against the debtor is actually pend- 
ing at the time when he makes the application; Jvmai v. Muhammad 
Azim Ali, 25 All 204 : 23 A. W, N. 11. 

Clause (d). — debtor who omitted from the list of pecuniary claims 
against him those of foreigners and others not residing in British 
India would incur great risk of having his application rejected as sec. 

, 11 (d) requires the debtor to set forth the amount and particulars of 
all pecuniary claims against him; Main Goman Singh v. Gonesh Lai, 
35 P. R. 1888. 

Clause (e). — For enumeration of what constitutes the property of 
the insolvent, vide notes under Sec, 2 (d) and notes under Sec. 28. 

PNptrtiM Exempted from etteehment luder C. P. C. — Vide Sec. 60. 
■C. P. C. V. of 1908. 
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PfopertiM Exempted by any other enactment. — Under Sec. I & 11 of 

teh Vemions Acts, XXlll of 1S71, uo pensions, granted or continued 
by Government on political considerations or on account of past ser- 
vices or present infirmities or as a compassionate allowance, and no 
money due on account of any such pension or allowance shall be liable 
to seizure, attachment or sequestration by process of any Court in 
British India at the instance of a creditor for any demand against 
the pensioner or in satisfaction of a decree or order of any such 
court/' Under Sec. 4 of the Provident Funds Act, IX of 1897, as 
amended by Sec. 2 of Act IV of 1903, “ compulsory deposits in any 
Government or Uailway Provident shall not be liable to any attach- 
ment under any decree or order of a court of justice in respect of a 
debt or liability incurred by a subscriber to or depositor in, any 
such fund, and neither the Official Assignee nor a Receiver appointed 
under Ch. XX of the Code of Civil Procedure (now Act V of 1908) 
shall be entitled to, or have any claim on such compulsory deposit.” 
See also C. J), il/. Hindley v, Joy Narain Marwari, 24 C. W. N, 288. 
Under Sec. 81 of the Indian Marine Act, XIV of 1887, ” the clothes, 
equipment or arms of a person subject to this Act shall not be seized, 
nor shall the pay and allowances or any part thereof of any person below 
the position of gazetted officer be attached in execution of any decree 
or order enforceable against him by any court of civil judicature.” 
l-nder the C. P. Tenancy Act, agricultural holdings are exempt from 
attachment, Sitarain v. Shaikh Sardar, 13 N. L. R. 215. Under the 
Agra Tenancy Act agricultural holdings and dwelling house of a 
raiyat are exempt from attachment. Sugar Mai v. liao Hirraj Singh, 
39 All 120: 14 A. L. J. 1031: 38 Ind. Cas. 171. In Bengal, before 
ordering sale of occupancy holdings of an insolvent the Court should 
have come to a decision that the holdings are transferrable without 
the consent of the landlord, Annan, Sardar v. Satkhira Jt. Stock Co., 
18 C. L. J. 564. Under Sec. 16 of Bundelkhand Alienation of Land 
Act, II of 1903 (Local) no land belonging to a member of an agricul- 
tural tribe shall be sold in execution of any decree or order of any Civil 
or Revenue Court made after the commencement of the Act, Hanv^ 
man Prosad Narain Singh v, Harakh Narain, 42 All 142 : 58 Ind. 

Cas. 551. 

Clause (f). — This clause, is new, and has been found necessary in 
view of the new provisions introduced in sec. 10 (2) & 25 (2). The old 
Act III of 1907 did not contain any provision like this and in 
Muhammad Shir v. Mahabir Prasad, 15 A. L. J. 572 : 40 Ind. Cas. 
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446, wrhi5i was decided under the old Act, the petition was dismissed 
simply because the applicant did not disclose the tact that he had once 
before applied to be declared an insolvent, and that the application 
had been dismissed. The High Court held that that was not a suffi- 
cient reason within the meaning of Sec. 15, now Sec. 25 ot the Act. 
The act of filing an application by a debtor was in itself an act of in- 
solvency. It had also been held under the old Act that where a "pre- 
vious application to be declared an insolvent was dismissed for non- 
production of evidence, a second application was not barred by the 
principle of res judicata. iS'ahV/ Singh v. Ham Kishan, 10 A. L. J. 51. 
In Sliaik kbdul Aziz v. Lalit Chandra, 22 C. W. N. 171 (notes) the 
appellant applied before the District Judge for an adjudication of in- 
solvency. His application was dismissed “ for not taking necessary 
steps for supplying creditors with copies.” He thereupon applied for 
restoration of his case which having been dismissed he made a fresh 
petition for insolvency. This second petition had also been rejected, 
the District Judge holding that as the appellant’s application was 
dismissed under Or. IX r. 4 C. P. C. it was open to him either to bring 
a fresh application or to apply for an order to have the dismissal set 
aside. He chose the second remedy and applied to have the dismissal 
set aside, wdiich was refused. It was not open to him to make a fresh 
application for insolvency on the same facts. He could not avail him- 
self of both the remedies.” Held, in appeal, by the High Court that 
** there being no specific provision prohibiting the present application, 
the application was maintainable. The adoption of a second remedy 
did not deprive the applicant of his right to file a fresh application 
for adjudication on the same facts, which right remained w'ith him 
till a decision on the matter on the merits.^* Abdul Aziz v. Hahid 
Mistri 49 T. C. 259. 

Fresh Application on the same Facts. — Now the question arises 
whether a fresh application for adjudication on the same facts by a 
debtor lies, if his previous application has been rejected on the 
merits, i.e., either on the ground that he could not satisfy the Court 
that he had no means to pay or that he had no right to present the 
petition. It should be noted that if a petition for adjudication has 
been presented not hona fide with a view' to obtain an order of adjudi- 
cation but for an inequitable or collateral purpose the Court might 
dismiss the application as an abuse of the process of the Court. 

Ex parte King, 3 Ch. D. 461, (1876)' part Griffin, 12 Ch. D. 480. 
{1879) Ex parte Tynte 15 Ch. D, 125 (1880), In Be. Betts, (1901) 2 
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K. B. 39, In Me, Sahhaputhif. 21 Bom. 2971 Sheikh SainiTuddin v. 
Kddumoyee, 15 C. W. N. 244 : 12 C. L. J. 445. In Mal^hand v. 
Gopal Chandra Ghoshal^ 21 C. W. N. 298, an application for adjudi- 
cation was made on the same materials as the application for the 
previous adjudication drder. The debts were the same; the creditors 
were the same; was it an abuse of the process of the Court under 
these circumstances.^ It was contended that a debtor if he comes to 
Court and shows that he is unable to pay his debts is entitled for his 
protection to get adjudication for insolvency. Under the law of 
England it is well settled that when the presentation of a petition 
amounts to an abuse of the process of the Court, the Court may 
decline to make any order on it, or may rescind the receiving order 
made on the petition, and this principle has been followed by all the 
Indian High Courts. Mukherji J. held “ In my opinion, there is no 
escape from the conclusion that the application was an abuse of the 
process of the Court. It is admitted that there has been no change 
whatever in the circumstances of the petitioners. In fact, the allega- 
tions whereon the previous application was based were absolutely 
identical with those mentioned in the last application. If an appli- 
cation of this character were entertained, the result would be inevit- 
able that an insolvent would be encouraged to make an application 
for insolvency to obtain an adjudication order, to take no substantial 
steps thereafter, or to abandon the proceedings and, when pursued 
by his creditors again, to seek relief in Insolvency Court whenever 
convenient to him.” In Me. Ballav Chand Serowgee, 27 C. W. 
N. 739, decided under the Presidency Towns Insolvency Act, an 
insolvent w’as adjudicated on his own petition but having failed to 
apply for his discharge within the time provided by the Act his ad- 
judication w^as annulled. Sub.sequently on his own application, on 
the same facte and materials, his second adjudication took place, and 
a creditor applied to annul the adjudication. Held, following Mol- 
chand V. Gopal Chandra Ghoshal, supra, that the presentation of the 
second insolvency petition by the debtor was an abuse of the process 
of the Court, and the second adjudication order founded upon it must 
be annulled. 

Therefore Sec. 13 (f) contemplates a fresh application for adjudi- 
cation only on a new cause of action, i.o, after discharge on his first 
adjudication, op when his previous application had been rejected not 
on the merits, 

6 
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14 .* [7] No petition, whether presented by a 
. , , debtor or by a creditor, shall be 

** ^ withdrawn without the leave of 
the Court. 

NOTES. 

Beiiew. — ^Thia is sec. 7 of Aot III of 1907, and corresponds to Ss. 
7 (7) and 8 (2) of the Bankruptcy Act, 1883. 

This section also provides a check upon the abuse of the process 
of the Court. It would appear that a petitioning creditor often would 
resort to the Insolvency Court not with the hona fide intention of 
getting his debtor’s estate administered under the insolvency laws 
but fpr the collateral purpose of bringing pressure to bear upon the 
debtor to pay off his debts and to settle his claim with the insolvent, 
and, if successful, to apply to the Court for permission to withdraw 
his petition or leave it to be dismissed for default. In such cir< 
cumstances the Court would refuse leave and w^ould pass the order 
of adjudication, and it has been held that it is an abuse of the pro- 
cess of the Court and should not be countenanced in any way. Gadigi 
Mudappa v. Parameswara Bhat, 1925 A. I. R. (Mad.) 242: 85 Ind. 
€as. 303. If the petitioning creditor after having settled his 
claim with the insolvent out of Court does not press the prosecution 
of his fipplics-tion the met of bEnkruptoy committpod bv thn dobf, nr 
would be available to any other creditor to be substituted in the place 
of the petitioning creditor to support his petition. Bohson. 

Noties. — No petition for insolvency is allowed to be withdrawn 
without notice to all the parties concerned, and apart from Sec. 151 
C. P. C. the Court has inherent power to set aside an exi*arte order 
obtained by fraud and misrepresentation and to rectify the mistake 
inadvertently made; Baja Debi Baksh Sing v, Habib Shah, 17 
C. W. N. 892. In The Application of Messrs. Fleming Shah df Co.. 
35 Ind. Cas. 539, Pratts C. J. held ‘‘ that it may be that under the 
English Bankruptcy Act leave to withdraw may be given after receiv- 
ing order has been made; but even if that were so, that is not an 
analogous case, for a receiving order does not make the debtor a 
bankrupt or deprive him of legal title to his property. Here the 
withdrawal of the petition would be of no avail unless it implies an 
annulment of thei adjudication. The Act specifies in sec. 42 (now Ss. 
35 & 36) the conditions on which the Court may annul an adjudication 
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Sec. 15.] 

And it is impossible that it was intended that the same result could be 
produced by the simple device of withdrawing the original petition. 
The court may grant leave for the withdrawal of a creditor’s petition 
after being informed of the facts and terms of withdrawal, 10\ Hehro, 
1900 2 Q. B. 310. The section refers to withdrawal before making 
of the adjudication order. Once the adjudication is made, the Court 
has no power to give leave to withdraw the insolvency petition.” 

All arrangement come to by a debtor with his (Teditors will not 
justify a Court in allowing an insolvent to withdraw his petition. 
If all the parties concerned desire to take the matter out of the hands 
of the Court the petition may be dismissed, In He. Pyari Chand (i 
B. L. R. 558. Any private arrangement with creditors and payment 
in accordance therewith cannot be rec;ognised in insolvency proceed- 
ings, Beharilal Sikdar v, Hnrsookdas Chakmall, 25 ( ■. W. N. 137 : (51 
Ind. Cas. 904. 

** A petitioning creditor who gets his debtor adjudi(‘ated is not 
entitled to settle his claims out of Court in consideration of his 
W’ithd rawing from further proceedings in the matteV.” fn He. Shio 
Lai Rathif 19 Rom. 1i. R. 3G5 : 40 Ind. (’as. 207. 

15. [8] Where two or more insolvency peti- 
consoHdationotpeti- tions are presented against the 
tions. same debtor, or where separate 

petitions are presented against joint debtors, the 
Court may consolidate the proceedings or any of 
them, on such terms as the Court thinks fit. 

NOTES. 

Review. — This is sec. 8 of Act TIT of 1907 and corresponds lo S's. 
97 and 100 of the Bankruptcy Act, 188i5. 

The power of consolidating the proceedings is given to the courts 
80 as to minimise expenses, save public time and avoid multiplicity 
of proceedings, and for their speedy and effective determination. 
The section involves both the question of Transfer and Consolidation. 
8ec. 24 of the C. P. C. deals with the provisions of transfer and 
withdrawal of any suit, appeal or other proceeding to and from 
other courts. Tn Be. Stickf EasiKirte Martin, 1886 3 Morr. 78, where 
a petition had been presented in Swansea, the debtor’s place of 
business, and in London, the proceedings in the London petition were 
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transferred to Swansea. See lie. Lmtom 1892 8 T. L. R. 219. Where 
a member of' partnership dies insolvent and an order is made under 
Sec. 12o of the Bankruptcy Ac*!, 1883, for the administration of hie- 
estate in bankruptcy, and afterwards tlie surviving partner becomes 
bankrupt, the proceedings in the estate can be consolidated, lie C.. 
Greaves lie. W. II. Greaves, Exparte Official lieceivery 1904 2 K. B.. 
493. 

All application to transfer a petition against one partner from’ 
the District Court to the High Court where the petition is pending 
against the other partner should be made in the High Court. Vide 
Sec. 24 C. P. C. 

Petitions by creditors. — It should be noted that this section pro- 
vides for the consolidation of several petitions by creditors only 
against the same debtor or against joint-debtors, either in the sillSlO* 
Court or in Courts subordinate to the District Court. 

Tluiugh it was formerly held that ‘‘ a declaration of insolvency 
could not be asked for in one petition against several debtors, ancE 
there was no provision in the Provincial Insolvency Act for proceed- 
ing against two or more persons being partners in the name of 
the firm,’^ Kalicharan Saha v. Ilarimohan liasah, 24 C. W. N. 461: 

31 C. L. J. 461, it has since been held in BoUseMi v. Kulli Kotayya,. 

44 Mad. 810, that in cases, wliere the debtors are the members of a 
joint Hindu family, a single application will lie. This view has now 
been adopted by the Calcutta High Court in the New Rules 19-27’ 
recently framed under Sec. 70 of the New Act, V. of 1920 and a; 
single petition by and against joint debtors is maintainable in latli^ 
For Rules Vide Appendices. 

Separate petitione in different Courts of independent Jurisdietiom — It has 

been seen that Section 15 has reference only to petitions presented- 
by creditors. The section does not provide for the consolidation of 
petitions presented either by different debtors in different Courts or 
by debtors in one Court and creditors in another Court. No difficulty 
arises for consolidation if some of the petitions are filed in the District 
Court and some are in Courts subordinate to the District Courts- 
because under Sec. 24 C. P. C. the District Court may at any stageh 
transfer or withdraw any suit, appeal or other proceeding pending 
in Courts subordinate thereto. But the difficulty arises where the 
creditors apply for adjudicating the debtor an insolvent jn a different 
District Court or High C^urt and the debtor applies in another 
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District Court or High Court in British India. Jn such cases the 
'difiioulty is solved by the provisions in Sec. 36, vide infra, 

16. [9] Where the petitioner does not proceed 
Power to chaoM with due diligence on his peti- 
.carrittge of proceed- tion, the Coui't may substitute 

as petitioner any other creditor 
lo whom the debtor may be indebted in the 
.amount required by this Act in the case of a peti- 
tioning creditor. 

NOTES. 

Review. — This is sec. 9 of Act. HI of 19U7, and scm*. 107 of tho 
■Baiikrupt(^y Act, 1889. The ‘ petitioner * means tlie petitioning ere- 

It is intended to serve as a clieck on the liaud ol either the 
<lebtor or the creditor who lias presented the application for insol- 
vency. It is not difficult to imagine the case of a creditor, who has 
presented the application for insolvency against his debtor, having 
entered into a private treaty with his debtor, not j>rosccnting his 
4ipplicatioii with diligence and allowing it to bo struck off for default. 
This may no doubt enuro to the benefit of the creditor and to the 
advantage of the debtor in as much as it saves his voluntary and 
.gratuitous transfers within 2 years from the date of the presentation 
<of his application, and transfers by way of fraudulent preference 
'within 3 months from the date thereof. But it will not be to the 
ladvantage of the general body of creditors. In case the petitioning 
Klebtor or creditor does not with due diligence proceed in his petition 
^so as to bring the estate of the debtor to be administered according 
Tto the bankruptcy law, any other creditor to whom the debtor is in- 
debted to the amount of Rs; 500/- may be substituted as petitioner 
and the proceedings may be proceeded with. The creditor presenting 
.the petition is considered to prosecute the petition not only for his 
*own benefit but also for the benefit of the creditors generally. 
Exparte Maugitam 21 Q. B. 21. See also Dasugopal v, Bhanji 26 
Bom. 171. 

17 [10] If a debtor by or against whom an 

Continuance of pro- insolveucy petition has beea 
^eediugis on death of presented dies, the proceedings 
***’*****■• in the matter shall, unless the 
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Court otherwise orders, be continued so far as may 
he necessary for the realisation and distribution of 
the property of the debtor. 

NOTES. 

Review. — This is sec. 108 of the Bankruptcy Act, and sec. 10 of 
Act III of 1907 with the substitution of the clause “ so far as may 
bo necessary for the realisation and distribution of the property of 
the debtor ” in place of “if ho were alive.” This amendment was 
introduced to make it clear that “ the object of continuing proceed-^ 
ings on the death of the debtor is for the purpose only of realising 
and distributing his property.” — Notes on Clauses. 

In lie. Walker 18().‘l 3 Morr. 69 it was held that “ if a debtor 
dies alter presenting his petition the proceedings may be contmhod 
against his estate.” Proceedings in insolvency do not abate by reason 
of the death of the debtor, and tlie Court has power to bring on to 
the record of the insolvency proceedings the names of the legal re- 
presentatives of the deceased insolvent, lias Jas v. KatJia SinOy 
59 Irid. Cas. 51: 9 P. L. U. 192: 14 P. W. R. 1921. 8ee also Fakir 
Chand v, Motjvhnnd ^ 7 Bom. 438; In lie, Sitaram 10 Bom. H. 0. 68; 
Paltu V. Janki Vrnsndy 6 B. L. 11. 119; The Administrator General of 
Madras v. Official Assifjnee, 3 Ind. Cas. 163: 6 M. L. J. 188. 
“ When on the death of the insolvent after the order of adjudication 
the proceedings in insolvency are directed to be continued under Sec. 
10, now Sec. 17, at the instance of the representatives of the deceased 
insolvent, on general principles as well os on the express provisions 
contained in Sec. 24 (3), now Sec. 33, read wdth the further provisions 
contained in Sec. 47, now Sec. 5 of the Act, it is incumbent upon 
the Court to permit the representatives of the insolvent to bo present 
so as to give them an opportunity of cross-examining the claimants- 
creditors and their witnesses and to offer rebutting evidence in 
support of their plea that tiieir claims have either been satisfied or 
are barred,” Sripnt Singh v. Maharaja Sir Frodyot Kumar Tagore^ 
67 Ind. Cas. 810. 

' Where property has vested in a Receiver after an order of ad- 
judication the death of the insolvent does not divest the Receiver of 
the property and his son is not entitled to take it by survivorship. 
The death of a debtor does not put an end to an insolvency pro* 
seeding on an application by him. Lachman Das v. Jai Singh, 79 
J C. 468. * 
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18 [6 (1)] The procedure laid down in the- 

Procedure for ad- Code of CivU Procedure^ 1908,. 
mission of petition, respect to the odmission 

of plaints, shall so far as it is applicable, be follow- 
ed in the case of insolvency petitions. 

NOTES. 


Review. — This is the latter portion of Sec. 6 (1) of Act III of 1907. 

The procedure laid down in the C. P. C. 1908, with respect to- 
admission of plaints are to bo found in Orders VI & VII and in Order 
J V r. 1 & 2. Thus the procedure to be followed in an admission of insol- 
vency petitions is (1) presentation of the application and (2) that the- 
ap^ication conforms to Ss. 9, 10, 11 and 12 and (3) that tho applica- 
tion f^onforms to Orders VT & VII of the C. P. C. V. of 1908. 


19 . [12] Where an insolvency petition is ad- 
Prooedufe on ad- mittod, the Court Shall make 
mission of petitioo. ordei* fixing a date for hear- 

ing the petition. 

(2) Notice of the order under sub-section (1) 
shall be given to creditors in such manner as may 
be prescribed, 

(3) Where the debtor is not the petitioner,, 
notice of the order under sub-section (1) shall be 
served on him in the manner provided for the ser- 
vice of summons. 


NOTES. 


Revisw.— This is sec. 12 of Act III of 1907. 

Notice. — Service of notice is imperative and want of notice vitatea 
the order; Komara Sami v, Govind, 11 Mad. 136. And an exparte 
order of adjudication without service of notice is liable to ho set 
aside, Moot Chand v. Sarjoog Fershad, 12 C. W. N. 273 ; 7 C. L. J. 268.. 

Notice to a Creditor. — The notice may be served either by regis- 
tered post or hy personal service. Personal service of notice or 
delivery of the notice to an agent would be good servica. oi 
delivery to the principal, though in fact, the notice was destroyed by 
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the agent and . never seen or heard of by the principal. It was an 
entire mistake to suppose that the addressee must sign the receipt 
for the registered letter himself or that he cannot do so by the hand 
of another person or that if another does sign it on the addressee’s 
behalf the presumption is that it never was delivered to the addressee 
himself^ mediately or immediately. In Harihar Banerji v. Banuifioshi 
Bai, 23 C. W. N. 77 : 29 C. L. J. 117, the Privy Council held that 
, ^Mf a letter properly directed containing a notice is proved to have 
been put into the Post Office it is presumed that the letter rea<;hed 
its destination according to the regular course of business and was 
received by the person to whom it was addressed. That presumption 
Would apply the greater force to registered letters.” In GirUh 
€handm Gho»e v. Kishori Mohan Das 23 C. W. N. 319, a notice 
was given by registered post, but the letter containing the notice #as 
returned by the Post Office the addressee having refused to accept it. 
Held that ” under Sec. 114 of the Evidence Act the Court was entitled 
to presume that the^ letter containing the notice reached the defendant 
and the fact that the letter was returned by the Post Office as not 
accepted by the addressee did not destroy the presumption.” 

Private notice to a creditor, in the absence of a general notice, 
does not validate an adjudication, Nachlaappa Chetty v, Thangarahi 
Chetty, 34 Itid. Cas. C96. The only things that are necessary to be 
decided by a court before adjudication are whether the creditor or 
the debtor is entitled to present the petition, whether the required 
notices have been served and whether the debtor has committed the 
■alleged acts of insolvency. Jeer v. Bangaswami, 36 Mad. 402. 

Notice to a debtor on creditor’s application. — ^The notice must be 
served upon the debtor in the manner prescribed in the G. P. C. 
for the service of summons in Order V. r. 12. A creditor’s petition 
must be personally served by delivery to the debtor of a sealed copy 
•of the filed petition, vide sec. 7 of the Bankruptcy Act, 1883. It 
must be sei ved by an officer or bailiff of the Court or his solicitor 
or by some person in their ei^loy. Be BUickman, Exparte Branfin, 
1892, 9 Morr, 157. In Nathmull v. GaneshmuU Jivanmull, 34 C. L. J. 
349 it was held that the omission to serve the notice as contemplated 
Iby sub-section (3) is not a formal defect or irregularity. ” This notice 
'is the first notice, which the Legislature contemplated, was to be re- 
^ceived by the alleged insolvent before the proceedings culminated in 
:an adjudicaiion ordm: against him. It is of fundamental importance' 
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<that an order of this description should not be made to the prejudice 
•of an alleged insolvent till notice of the institution of the proceedings 
has been served upon him. The rule contemplates a personal service 
•on the alleged insolvent and substituted service is permitted only if 
personal service cannot be effected, if a personal service cannot 
be effected the Court may extend the time for hearing the petition 
•or if the Court is satisfied by affidavit or otherwise that the debtor 
is keeping out of the way to avoid such service or service of any 
•other legal process or that for any other cause prompt personal 
■service cannot be effected it may order substituted service to be made 
by delivery of the petition to some adult inmate at his usual or his 
last*known residence or place or business, or by registered letter or 
in such other manner as the Court may direct, and such petition shall 
then be deemed to have been duly served on the debtor.** 

20 * [New] The Court when making an order ad- 
Appoiniment of inter- mitting the petition may, and 
im receiver. where the dehtOT is the peti- 

tioner ordinarily shall, appoint an interim receiver 
of the property of the debtor or of any part there- 
of, and may direct him to take immediate posses- 
Mon thereof or of any part thereof, and the inter- 
im receiver shall thereupon have such of the 
powers conferable on a receiver appointed under 
the Code of Civil Procedure, 1908, as the Court 
may direct. If an interim receiver is not so ap- 
pointed, the Court may make such appointment 
ut any subsequent time before adjudication, and 
the provisions of this sub-section shall apply ac- 
cordingly. 

NOTES. 

Review. — ^This section is new, and it makes a departure from the 
provisions of Act 111 of 1907 under which a receiving order (s. 18) 
•ordinarily used to follow and not to ptficede an adjudication order; 
whereas under this new section a receiving or vesting order shall be 
passed, as a matter of course on the presentation of an application 
for insolvency by a debtor; and in the case of an application for 
insolvency by a creditor it is left to the discretion of the Court. 

** Sectioii 13 (2) of Act III of 1907, empowered the Court to 
sippoint an interim receiver between the admission of petition and 
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the order of adjadication, but the Act was silent as to the powers of 
an interim Receiver. It was considered desirable that an interim re- 
ceiver should normally be appointed when the petition is admitted 
and should be armed with such of the powers conferrable on a receiver 
under the Code of Civil Procedure as the Court may direct {Cf. Sec. 
16 of the Presidency Towns Insolvency Act).*' — Notes on Clauses. 

May . — The discretion to appoint an interim receiver in the case of 
an application by a creditor must be a judicious discretion and not 
arbitrary, and when it appears to the Court to be just and convenient 
(Order 40 r. 1) or where it is proved by affidavit or otherwise that 
any property of the debtor is in danger of being wasted, damaged 
or alienated by the debtor or wrongfully sold in execution of a decree 
or that the debtor intends to remove or dispose of his property with 
a view to defraud his creditors (Or. 39 r. 1) or where the Court is 
satisfied by affidavit or otherwise that the debtor with intent to delay 
or defeat his creditors is about to dispose of the whole or any part 
of his property or is about to remove the whole or part of his pi*o 
perty from the local limits of its jurisdiction (Or. 38 r. 1 & 5) the 
Court is bound to order the appointment of an interim receiver 
immediately on the presentation of the application by a creditor. 

The law is now brought in a line with the English Law and tlie 
Presidency Towns Insolvency Act. According to Sec. 8 (1) Bankruptcy 
Act in the case of a debtor’s petition if it is in due form and complies 
with the prescribed conditions a receiving order is made as a matter 
of course except where the petition is an abuse of the process of the 
Court. 

The discretion given to the Court under this section to appoint 
an interim receiver should ordinarily be exercised only in cases where 
the property of the insolvent has to bo preserved from destruction 
and disappearance and not merely for protecting the properties from 
sale in execution by other Courts, Bashyam Beddi v. Somasundaram, 
32 Ind. Cas. 897. 

Shall. — The Court is not fsbliged to make a receiving order inspite 
of the imperative word shall ” used in the section, Be Bond, 1888 
21 Q. B. D. 17; Be. Bettes, Exparte Official Beceiver, 1901, 2 K. B* 
93. On the hearing of a petition by a creditor the Court may either 
dismiss the petition or make a receivhig order or dismiss the petition 
as against one or more respondents and make a receiving order against 
others Sec. Ill Bankruptcjr’ Act. 
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Interim Receivers. — At any time after the presentation of a bank- 
ruptcy petition the Court may appoint the Ojiicial Receiver to be* 
interim receiver of the property of the debtor or any part thei'eof 
and direct him to take immediate possession. In Madhu Sardur v. 
Tishitish Chandra Jsanerjee^ 4.2, Cal. 289^ it has been held that an 
order for the appointment of an interim receiver of the property of 
the debtor is made for the protection of the estate of the debtor for 
the general body of creditors. At the stage when the ad-interim re- 
ceiver is appointed no question nris^^s as to the di.stribution of the 
property of the debtor amongst the creditors or as to preferences- 
amongst them.” 

HIb Status. — ** A Receiver appointed under the provisions of the 
Provincial Insolvency Act is a Public Officer within the meanipg of 
Sec. 2 cl. 17 of the C. P. C., and before an action can be brought 
against him notice must be served upon him in conformity with the 
requirements of Section 80 of the Code,” Anna Laticia De Silva v. 
Oovind halva ni Pareshare^ 58 Ind. Cas. 411. 

Interim Receiver and Receiver after adjudication. — ” Where an ad' 
interim Receiver has been appointed in insolvency proceedings the 
Receiver appointed after adjudication does not stand in the shoes of. 
the interim Receiver. He stands on a very much higher footing. 
The property of the judgment debtor vests in him, he holds it for the- 
benefit of the whole body of the creditors and he has special rights 
conferred and special duties imposed upon him by statute,” Bamsaran' 
Mandar v. Sira Prasad ^ 68 Ind. Cas. 783. 

21 [13] At the time of making an order ad- 

Interin, proceedings fitting the petition ov 
against debtor. subsequent time before adjudi- 

cation the Court may either of its own motion or 
on the application of any creditor make one or 
more of the following orders, namely : — 

(1) order the debtor to give reasonable 

security for his Appearance until final 
orders are made upon the petition;, 
and direct that, in default of giving 
such security, he shall be detained in 
the civil prison; 

(2) order the attachment by actual seizure of 

the whole or any part of the property 
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in the possession or under the control 
of the debtor, other than such parti- 
culars (not being his books of account) 
as are exempted by the Code of CivU 
Procedure, 1908, or by any other en- 
actment for the time being in force 
from liability to attachment and sale 
in execution of a decree ; 

(3) order a warrant to issue with or without 
bail for the arrest of the debtor, and 
direct either that he be detained in the 
civil prison until the disposal of the 
petition, or that he be released on 
such terms as to security as may be 
reasonable and necessary : 

Provided that an order under clause (2) or 
•clause (3) shall not be made unless the Court is 
satisfied that the debtor with intent to defeat or 
delay his creditors or to avoid any process of the 
Court, — \ 

(i) has absconded or has departed from the 
local limits of the jurisdiction of the 
Court, or is about, to abscond or to 
depart from such limits, or is remain- 
ing outside them, or 

(n) has failed to disclose or has concealed, 
destroyed, transferred or removed 
from such limits, or is about to con- 
ceal, destroy, transfer or remove from 
such limits, any documents likely to 
be of use to his creditors in the course 
of the hearing, or any part of his pro- 
perty other than such particulars as 
aforesaid. 

NOTES. 

Reilew. — ^This is mainly Section 13 of Act III of 1907, subject only 
to the exclusion of clause (2) which provided for the appointment of 
^n interim receiver of the property or any part thereof which has 
4)ieeii provided for in the preceding new Section 20. 
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This section applies to applications presented by the creditor for 
the adjudication of the debtor, in which case for the safety of the 
creditors in general any one or all of the orders mentioned in this 
section may be passed by the Court either on the application of the- 
creditor or of its own motion. 

Clause (1) Security. — Where security for appearance of the debtor 
was given, the insolvency petition dismissed, and the surety failed to- 
produce the debtor when called upon, held in Bamnti TjqI v, Ckeddi 
Singhy 39 Cal. 1048 : 16 C. W. N. 664, that the security money cannot 
be forfeited to Government but should be paid to the decreeholder. 
It is for the Judge to determine whether the security is stifKcient, In 
the matter of Bhubon Mohon Bose, 15 W. R. 571. The obligation of 
the surety is discharged on the debtor’s death Krishnan Naiyar v. 
Itimtan Naiyar, 24 Mad. 637, Nahin r. Mritunjojf, 40 Cal. 50: 17 
C. W. N. 1241. 

Clause (1) of this section sliould be read with Section 56 (4) of the 
C. P. Code, 1908. The assignee of the security bond given to a Dis- 
trict Judge for the production of an insolvent when called upon to- 
appear is entitled to make an a<*tion upon that bond, (iopinath 
Chaudhuri v, Binodilal Bai Chaudhuri, 31 Cal. 162. 

Remedy against the surety. — Under tlie old Civil Procedure Code, 
Section 336, a covenant by a surety was enforceable by an action within 
3 years from the date of his failure to produce the insolvent when, 
required by the Court. Mir Ansar Alt v. Guru Charnti, 16 All 37. 
But under Section 145 of the New C. P. C. 1908, no suit is necessary, 
the covenant may be enforced against him in the manner provided for 
the execution of decrees. 

Clause (2). — In ffasmat Bihee v. Bhngwan Das 36 All. 65, it was. 
held that an order of attachment of the property of the in- 
solvent made before the order of adjudication must be made 
according to the provisions of the Civil Procedure Code, 1908, 
Orders 21 & 38. The Courts in India as in England may cause a 
debtor to be arrested 'and any books, papers, money and goods in hia 
possession to be seized if there is probable reason for believing that he- 
has absconded or is about to abscond with a view to avoiding pay- 
ment of the debt in respect of which the bankruptcy notice was issued 
or if after presentation of a petition by or or against him there is 
probable cause for believing that he is about to remo%'e to prevent or 
delay the possession being taken by the Official Receiver or that he has- 
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•^ooncealed or is about to conceal or destroy any of his goods or books 
•of account, documents, writings which might be of use to his creditors 
-in the course of his bankruptcy; or if after service of a petition on 
-him he removes any goods in his possession without the leave of the 
Receiver. See Section 26 (1) (a), (b), (c) of the Baiikniptiry Act* 
1883. 

Books of Aoeouni. — eBooks of account are not attachable under Sec- 
ftio 60, C. P. C. 1908, but under th^ Insolvency Act books of accounts 
have been made attachable and they have been exempted from 
5 the particulars mentiond in Section 60, C. P. C., 1908. 

Provident Fund. — Under Section 4 of the Provident Funds (Amend- 
^anent) Act, 1903, a Railway Provident Fund is not liable to attach- 
:ment at the instance of a creditor of the subscriber, C. J>. M, Hindley 
V. Joy Narain Marwari^ 24 C. W. N. 288. Hence the Provident Fund 
•^of a debtor is not liable to attachment by an order of tlie Insolvency 
* Court under this section, nor capable of being taken possession of 
■by the Receiver. By virtue of Section 4 of the Provident Funds Act, 
IX of 1907, neither the Receiver nor the creditors of an insolvent 
have any right to money drawn by the insolvent from his cxunpulsory 
deposit in a Railway Provident Fund, Naffindas Bhukandas v, GheU 
ahhai Gvlahdas, ^ Tnd, Cas. 450. See also Devi Vramd v, Secretary 
•of State, 21 A. L. J. 454 and Secretary of State v, Baj Kumar 
Muhherji, 60 Cal. 347. cited under Section 2, supt'a, 

Mitakshara Joint Family was previously held Property. — Though it 
in Anant Singh v, Kalka Singhj 6 0. L. J. 665 : 48 Ind. Cas. 626, 
that the share of an insolvent member in joint Hindu family property 
was not ^property’ as defined in See. 2 (d) and could not be taken 
■possession of by the Receiver, this view has now been superseded by 
the case o{ TmI Bahadur v. PasiMt Prasad, 74 Ind. Cas. 301 : 1923 
A. I. R. 164 (Oudh), following Been Doyal v, Jugdeep Narain, 3 Cal. 
198, in which it has been held tliat an undivided member has an interest 
in ancestral property and that would amount to ‘ property ’ as defined 
4n the Insolvency Act, and that such share in joint family would 
therefore vest in the Receiver. So also in Chellaram v. OHicial 
Beeeiver, 1923 A. I. R. 20 (Sindh) it has been held that under the 
Mitakshara Law a father has a right to dispose of his son’s interest 
in ancestral immovable property for the payment of his own debts, 
-and such interest is therefore ‘property’ within the meaning of Sec. 
.*2 (d), and the Receiver is competent to take possession of the same. 
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So also in Hurniukh Hoy Munno Lai v. Hadha Mohan, 45 Ind. Gas. 
931 the same view has been adopted. For fuller notes see under Sec. 
2 (l)d. 

Trust Property. — So a Receiver cannot be appointed to take charge 
of trust property, vide notice under Sec. 2 (d). 


22 , [43] (1) The debtor shaU on the making 
^ ^ ^ of an order admitting the peti- 

tion produce all books of ac- 
count, and shall at any time thereafter give such 
inventories of his property, and such lists of his 
creditors and debtors and of the debts due to and 
from them respectively, submit to such examina- 
tion in respect of his property or his creditors, 
attend at such times before the Court or receiver, 
execute such instruments, and generally do all 
such acts and things in relation to his property as 
may be required by the Court or receiver or as may 
be prescribed. 


NOTES. 

Review. — This oorresi^onds to sec. 43 (1) of Act IT! 1907, with the 
difference that under Sec. 43 (1) of ITT of 1907 every debtor after 
the order of adjudication as a matter of course, and before tbe order 
of a adjudication if so required by the court, was bound to produce his 
liooks of account <&c., but under the present section the receiving 
#rder being at once passed on the presentation of the application of 
the debtor, he is required to comply with the requisitions contained 
therein at the time of the presentation of the application. The 
amendment is thus explained in the Notr.s on Clauses : ^ 

" Apparently the duties imposed oh the debtor by sub-section (1) 
of section 43 arise as soon as the Court has made an order under 
Sec. 12 (1). It seems desirable to make this clear. It is diflieult to 
see how the debtor can be mado under any obligation to n.ssi.st in the 
distribution of his pro^ierty unless he is adjudged an insfdvent. It 
is proposed therefore to amend the concluding part of sub-soction (1) 
and to relegate to a separate sub-section the provisions which impose 
on the debtor the duty of aiding in the distribution of his property.” 

Sir George lowndes in introducing the Bill also observe^l r ” The 
next point I should like to refer to is the penal prnvi.<;:ions of the 
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Act. Sec. 43 of the existing Act is lacking in precision, and clearly 
wants re-modelling. Its form has led to many difficulties and we 
therefore propose to re-cast it, again resorting to the model of the 
Presidency Towns Insolvency Act, which seems to ns to be better. 1 
should like to say in this connection that tlie ideal state of affairs 
would undoubtedly'* be that an Insolvency Act should itself deal only 
with what I may call the Mjtecial offeiures under the Act, such as re- 
fusal or neglect to coitifily with or<|^6 of the C*ourt or statutory re- 
quirements ” 

Duties of the Debtor. -The first duty of the debtor after a receiv- 
ing order has been made against him is to attend on the Official Re- 
ceiver at his office immediately after the service of the order. The* 
Official Rceiver must ascertain his affairs from a personal interview 
with the debtor and furnish him with instructions for the preparation 
of liis statement of affairs. The debtor must give such inventories- 
of bis properties, such list of his creditors and debtors, submit ta 
such examination and give such inforniatioii as the Official Receiver 
may require and also give a list of debts due to and from him and 
do all other things that may be required of him by the Official Re- 
Cfeiver. (See sec. 24 (2) of the Bankruptcy Act). On the request of 
the Receiver he must furnish trading, and profit and loss accounts 
and a (;a.sli and goods account for such i)eriod not exceeding twa 
years from the date of the receiving order ns the receiver shall specify 
or for a longer period. Hr. rVo/iwirc, Erparle ('ronmlre, 1804, 2 Q.. 
R. 246. 

The Insolvency Court has power to direct the insolvent to appear 
for his examination touching his estate, effects and dealings although 
he resides more than two hundred miles away from the court house. 
In 1h\ Nnoraji Sarahji, JI3 Bom. 462. 

ConseqiiMices of refusal or neglect to comply. — Though it is obliga- 
tory on the debtor to produce all books of account and give iuventoriea 
of his properties, c^e., it does not follow that iion-com]^iance with 
the orders of the Court to the above effect means dismissal of hia 
application for insolvency. An order for discovery made under Sec. 
86 of the Presidency Towns Insolvency Act, may, if disobeyed, in- 
volve the person concerned in grave consequences. Wilful disobedience- 
of such an order may be followed by an order of commitment for con- 
tempt of Court, as happened in the case of Origanti v. Desikachari, 
36 M. L; J. 461. Tu view of such possibilities the Court should act- with 
great caution and afford all possible faci1itie.s to the person concerned 
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to satisfy the Court that at the time of the order the books 
were either nqt in existence or were not under his control, ^Sfmkhlal 
V, Official Assignee, Calcutta, 134 C. J^. J. 4$!. Though there is no 
express provision for the dismissal of the petition in case of intentional 
or unintentional noncomplianco with the provisions of Sec. 22, but 
this gives rise to a strong presumption under Sec. 114 of the Evidence 
Act that the evidence which could be and is not produ(M?d would, if 
produced, be unfavourable to the«person who witliliokls the suinc and 
thib presumption coupled witTi the representaiions of Llie opposing cre- 
ditors is sufELcient to satisfy the Court that he is not unable to pay 
his debts and the Court can dismiss the petition. The Laj;mi Hank 
Ld,, Poona v. Bamchandra Naragan Apte, 46, Bom. 24 Bom. L. U. 
292. 


23’ [New] (1) A t the time of makintj an order 
„ , , ^ admitting the petition or at any 

e ease of e or. subsequent time before adjudi- 

cation, the Court may, if the debtor is under arrest 
or imprisonment in execution of the decree of any 
Court for the payment of money, order his release 
on such terms as to security as 'may be reasonable 
and necessary. 

( 2 ) The Court may at any time order any 
person who has been released under this .section, to 
be re-arrested and recommitted to the custody from 
which he was released. 

( 3 ) A t the time of making any order under this 
section, the Court shall record in writing its reasons 
therefor. 


NOTES. 

Review. — ^This section is new, and is intended to afford relief and 
protection to the debtor as opposed to Sec. 21 supra w'hich is intended 
for the benefit and protection of the interests of the creditors The 
object of this section is explained by Sir George Lowmdes: *^We 
propose to abolish the automatic protection which he gets upon 
adjudication. It is proposed by this Bill to repeal the provision of 
the existing Act, which provides that immediately on adjudication, 
the insolvent shotild be released from jail and make it necessary for 
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ilim to apply to the Court for protection leaving it to the discretion 
of the Court to grant him protection in any degree it thinks fit.” 

This section should be read with Sec. 55 (4) of tlie C. P. C. 1908. 
Under Sec. 10 (2) of the Bankruptcy Act, 1883, tlie Court has power 
to stay an action, execution or other legal process against the person 
or property of the debtor; this power may be exercised at any time 
after the presentation of a bankruptcy petition, i. e., before the re- 
eeiving order as well as after. This protection cun only be afforded 
in respect of a debt or liability which is provable under the Act. 
Thus obligation to make payment of alimony is not a debt or liability 
which is provable under the Act, and therefore orders for the pay- 
ment of arrears of alimony may be made and enforced inspite of the 
receiving order, Linfon v. TAnton, 1885, 15 Q. B. I). 239, lie. Hairkins, 
Exparte JE/nwkinSj 1891 1 Q. B. 25. 

Maintenance. — ^The protection which the Insolvency Act extends to 
a debtor against his arrest or attachment or sale of his property can 
only be enjoyed by him in respect of debts provable under Sec. 34 and 
not otherwise Him Lai v, Tuhi Ham, 80 I. C. 946. In the matter of 
Tokee Hihi v. Ahdul Khan, 5 Cal. 536, it was held that arrears of 
maintenance included in the schedule filed by the insolvent is a debt 
or liability within the Insolvent Act and an insolvent who has received 
a protection order is not liable to arrest or imprisonment in respect 
of such. Quaere. Whether the protection order protects the inscjl- 
vent from proceedings in respect of any maintenance accruing sub- 
sequent to the filing of the schedule? In Application hy Parmanmall 
HemanmaU, 35 Ind. Cas. 541 it was held that maintenance order to 
a wife by a decree is not a debt provable under the Insolvency Act. 
The fact that a husband, who is in arrears of maintenance, has been 
adjudicated insolvent, under Sec. 27 of the Provincial Insolvency Act, 
V of 1920, is conclusive as long as the order of adjudication stands, 
that he is unable to pay the amount due, and is not therefore guilty 
of wilful neglect within Sec. 488 (3) of Criminal Procedure Code. 
Halfhide v. Halfhide, 50 Cal. 867. 

Interim Order of Proteotion. — This section contemplates release of 
a debtor at the time of the admission of his petition if he is already 
under arrest, hut there is no express provision in the Act empowering 
the Courts to grant interim protection in anticipation of arre.st pend- 
ing the order of adjudication. Sec. 31 deals with application for 
protection only after the order of adjudication is made. The only 
other provision which deals expressly with what may he called pro- 
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tection before adjudication is Sec. 23. The condition under which the 
Provincial Insolvency Act allows the Court to interfere between an 
insolvent and his judgment-creditors hefora adjudication is where a 
decree-holder has arrested him. An insolvent is not entitled to make 
an application under the Act for protection before lie is adjudicated 
unless he has been arrested. Siinnistmmi v. Afif/i (Jounihin, 47 
M. L. J. 530: (1924) M, W. N. S36 : 80 1. C. 938: 1024 A. T. 11. 
<Mad.) 893. 

Inherent Power. — It will be noticed that the protection granted 
under this section is a special iirotection as opposed to a general 
order of protection pending the order of adjudication. If the debtor 
is under arrest or imprisonnient in execution of a decree of any T niri 
for the payment of money, order of his release from nrr^iiSt> or 
prisonment in execution of that decree does not prevent his arrest or 
imprisonment in execution of other decrees for payment of nionty 
pending the order of adjudication. The question is, in the absence of 
any express legislation whether the court can be presumed to be in- 
vested with the power of granting interim protection to n debtor in 
anticipation of his arrest or imprisonmont in execution of an if decree 
pending the order of adjudication. In Ahtfiil Jtajak r. Itasrnnidin 
Ahmed, 14 C. W. N. 580: 11 C*. L. J. 435 the Calcutta High (Jourt 
held that although there is no express provision on this subject, the 
Court in the first instance as well as the Appellate Court is competent 
to make an order for ad interim protection of the appellant and for 
the appoiiitineiit of a Receiver pending the order of adjudication and 
during the pendency of the appeal. In Ntdlaifafi (iaundan v. Itnmana. 
Goundan, 47 M. L. J. 783 the appellant who had filed an application 
for adjudication as an insolvent applied for interim. ])rotection and 
his application was rejected by the District Judge. There was an 
appeal, and in appeal the High Court held, following Ahdnl Hajah y. 
Baairuddin, 14 C. W. N. 586, that the District Judge has inherent 
powers under Sec. 5 to grant the appellant the protection he claimed. 
The provision under Sec. 23 is a temporary procedure pending the 
adjudication order and final protection under Sec. 31. Sec. 23 is not 
mandatory and the Judge is not bound on admitting the petition for 
insolvency to release the petitioner who has been arrested on security. 
But the Court is bound to give feasons under Cl. (2) when it rejects 
his petition for protection. Nand Lai v. Nathmal Srinivaa, I. L. R. 
B Patna 443 : 33 Ind. Cas. 377: (1924) A. I. 11. (Patna) 669. 
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Effect of Releaee.—If a debtor is once released from arrest or im- 
prisonment in execution of a decree of any court for the payment of 
money, by the order under this section he is not liable to be re-arrested 
a second time in execution of the said decree though there is no order 
to the contrary, In the matter of Bolai Chand Datta, 20 Cal. 874,. 
following The Secretary of State v. Judah^ 12 Cal. 652. 

24. [41] (1) On the day fixed for the hearing 

„ , ^ . of the petition, or on any sub- 

Procedure at heanng. ^j^y tO which the hear- 

ing may be adjourned, the Court shall require 
proof of the following matters, namely : — 

{a) that the creditor or the debtor, as the 

. case may be, is entitled to present the 

* petition : 

[New] Provided that, where the debtor is the 
petitioner, he shall, for the p^irpose of proving his 
inability to pay his debts, be required to furnish 
only such proof as to satisfy the Court that there 
are prima facie grounds for believing the same and 
the Court, if and when so satisfied, shall not be 
bound to hear any further evidence thereon; 

(6) that the debtor, if he does not appear on 
a petition presented bv a creHitor, has 
been served with notice of the order 
. admittina the petition: and 
(c) that the debtor has committed the act of 
insolvency alleged against him. 

(2) The Court, shall also examine the debtor, 
if he is present, as to his conduct, dealings and pro- 
perty in the presence of such creditors as anpear at 
the hearing, and the creditors shall have the right 
to question the debtor thereon. 

(3) The Court shall, if sufficient cause is shown, 
grant time to the debtor or to any creditor to pro- 
duce any evidence which appears to it to be neces- 
sary for the proper disposal of the petition. 

(4) A memorandum of the substance of the 
examination of the debtor* and of any other oral 
evidence shall be made by the Judge, and shall 
^form part of the record of the case. 
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NOTES. 

Reviev/. — This is section 14 of Act ill ot liK)7 wiili the proviso 
•newly added and corresponds to Sec. 17 of the Bankruptcy Act, 18S3. 
The objo6t of this proviso is explained in the Statement of Objects and 
Reasons ; — 

It is now settled law that under the Act, as it stands, it is not 
'Open to the Court to reject the petition of debtor on the ground that 
Jthe applicaion is an abuse of the law. While admitting that the 
object of an insolvency law is to deal with all insolvents, whether 
honest or not, and that no applicant who is in fact insolvent should 
•be liable to have his petition dismissed in limine, it seems reasonable 
that the Court sliould have discretion as to the amount of protection 
to bo afforded to a petitioning debtor in ea(‘h individual case, the 
debtor being required to show that he is in fact unable |p^pay his 
<lebts, and that he has not concealed his property. These changes in 
the existing law are affected by the amendment i,e., the proviso 
.newly added. * 

Hearing of the creditor's petition. — Sec*. 1) (b) seems to show that a 
debt must be indubitably due, but can an Insolvency Court make an 
-enquiry as to a question of this nature? Sec. 24 (1) (a) lays down 
that tho Court shall require proof amongst other matters of the fact 
ihat the creditor in entitled to present the petition. This undoubtedly 
.refers back to Sec. Sec. 9 lays down the conditions which entitle 
•a creditor to present a petition against a debtor, hi these is included, 
tlierc must be a debt due to the creditor aggregating to not less than 
Rs. oOO/-. Therefore it is incumbent on the creditor to prove the 
debt. The Act is based on the English Bankruptcy .Act. Sec. 5 (o) 
■of that Act provides expres.sly for an alter nati^■e reference of the cre- 
ditor in such circumstances, to relief by a regular suit. Tho omission 
>of any similar provision from the Indian Airt i]idi(.*ate.s that the 
creditor must he allowed under Sec. 24 to prove tlie debt when the 
'debtor denies it. Further Sec. 2o provides for dismissal of the peti- 
tion on failure of tho creditor to prove his right to present it, and 
this obviously involves the necessity of proving that right, in order 
fto avoid dismissal. Therefore an Insolvency Court will not be justified 
in referring a petitioning creditor to a regular suit to prove his debt. 
A, K, It. M. C, T» Chetty Firm v. Maung .Auntj Boint, 1923 A. I. B. 
*21 (Rangoon). * 

Hearing of the debtor's petition. — This section lays down the pro- 
•eedure to be followed in hearing the petition by and against the 
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debtor for adjudication, and the evidence that will have to be adduced 
in each case. It follows the procedure laid down in Sec. 17 of the 
Bankruptcy Act, 1883. According to the English practice, on a re- 
ceiving order being made against a debtor on the presentation of hie 
application for insolvency, a day and hour is fixed for the p'^Wic 
examination of the debtor and the Court orders the debtor to attend 
the Court on such day and at such hour. The Court thereupon holds 
a public sitting on the day appointed for the examination of the 
debtor and the duty of the debtor is to attend and to be examined as 
to his conduct, dealings and property. The Court may adjourn the 
examination from time to time. Any creditor who has tendered a 
proof may question the debtor at his public examination concerning 
his affairs and the cause of his failure. The Court may put such ques- 
tions to the debtor as it may think expedient. The debtor is ex- 
amined on oath and his duty is to answer all such questions as the* 
Court may put or allow to be put to him. Such notes of the exami- 
nation as 'Ihe Court thinks proper are taken down in writing and 
read over to the debtor and signed by him, and may afterwards be- 
used Against him. 

Costs. — The Court has a general power over tlie costs of adjourn- 
ment of any proceeding, amending any written process, or extending 
the time. As regards the costs of the petitioner all proceedings down 
to and including the making of a receiving order are at the costs of 
the petitioner. 

Procedure under the present Act.- - 

(1) Admission of the application — S. 19 (1). 

(2) Issue of notices of the date of hearing upon creditors — Si 

19 (2). 

(3) Receiving order — S. 20. 

(4) Hearing of the applic-ution — S. 24. 

(5) Orders passed upon the hearing of the application— S. 2o (2). 

Seope of Enquiry. — The scope of enquiry at the hearing of the 
petition for adjudication is very limited. In the case of a debtor he-, 
is not entitled to present the petition unless (1) he is unable to pay 
his debts and either (2) that his debts all told amount to not less than 
Rs. 500 or (3) that he is under arrest or imprisonment for a money 
decree or (4) an order of attachment in execution of such decree haa 
been made and is subsisting .Fh/#; Sec. 10 supra. Therefore he has a 
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right to present the petition on the happening of any of the two 
events, (1) that he is unable to pay his debts and (2) and one of 
the three events mentioned in Sec. 10 (a, b, c). That he has com-^ 
mitted an act of insolvency (Sec. 6) need not be proved in the case 
of a debtor as the presentation of a petition by the debtor shall be 
deemed an act of insolvency. Vide Explanation to Sec. 6 supra, and 
Chatrapat SiiKj/i llugar v, Kharaymig Luchmiram, 21 C. \Y. N. 497. 

Change made by the New Aet.— Macleod C. J. in The lAixmi 
Hank Ld, v. Ihimvhandra Narayan Apte, 46 Bom. 75 : 24 Bom. L. R. 
292, observes: *Wn appeal the Joint Judge dealt merely with the 
question whether the debtor was unable to pay his debts, and though 
it was rightly held that the insolvency should proceed under the 
provisions of Act III of 1907 he appears to have thought that the New 
Act had made a change with regard to what was requi^d 'to be 
proved before it could be decided that the petitioner had a right ta 
present the petition. As a matter of fact there is no material differ- 
ence in this respect between the .Act III of 1907 and tHe Act V. of 
1920. Under Sec. 11 (1) of Act III of 1907 the debtor had to state- 
in his petition that he was unable to pay his debts, and if either on 
the face of the proceedings or on a representation of the opposing, 
creditor the Court was satisfied that the statement was not incorrect 
it could dismiss the petition. But if the debtor had made a disposal 
of his property with a view to defraud his creditors who might other- 
wise have been paid, then the Ckmrt was not justified in holding that 
he was able to pay his debts, but should have admitted the petition 
so that the interest of the creditors miglit be benehtted by the special 
powers given to the Court while administering the insolvent’s estate.” 

Inability to pay debti. — The mere fact that his assets are more than 
his liabilities will not show that he is able to pay his debts, Jwalof 
yatk V. Parhati liibi, 14 Cal. 691. In dealing with an application 
for adjudication of insolvency the Court should enquire into the 
jrresent value of the properties which are available for meeting the 
liabilities of the debtor and decide whether having regard to ptoviso 
(u'« to Sec. 24 the debtor has proved inability to pay his debts. Satis- 
c/iandm Addy v. Firm of Eajnarain Pakhira, 72 Ind. Cas. 60. On a 
debtor’s petition to be adjudicated an insolvent the onus is on the* 
debtor to show (1) that on th^ date of the presentation of the peti- 
tion he was resident within the jurisdiction of the Court to which) 
ho presented the petition (9) that he was unable to pay his debts 
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4md (3) tbat he was entitled to present the petition under Sec. 10 (1) 
BaJcshmi Narain Aiyar v, Suhratnania Aiyar^ 45 M. L. J. 129 : 1923 
M. W. N. 328 : 73 Ind. Cas. 74: 1923 A. T. R. 685 (Mad.). 

Quantum of Rfidenoe. — ^And as regards the quantum of evidence 
to be adduced in proof of his inability to pay his debts only so 
much proof is to be given as to make out a jmma facie case as is 
sufficient to satisfy the Judge on the point, and not to enter into a 
detailed examination of his assets and liabilities and so forth. It is 
necessary to point out in this connection that it is not in the pro- 
vince of the Insolvency Court to enquire at this stage as to the mala 
fides of the petitioner and as to his dealing with his property. These 
nre proper matters of enquiry w^hen an insolvent applies for an order 
>of discharge. Under the proviso to Sec. 24 (1) the debtor can be 
required to furnish only proof that there are prima facie grounds for 
believing his allegation as to his inability to pay debt. Where the 
.admitted facts were that the debtor’s debts amounted to over 
Rs. 40,000 and his assets to over Hs. 51,000, but that the properties 
which constituted his assets were under attachment and preaumabh^ 
would be sold under pressure and it was accordingly not possible for 
the debtor to realise a fair price, held, though there was a balance of 
about Rs. 8,000/- in the debtor’s favour, there was sufficient prima 
facie proof of his inability to pay his debts. Lakshminarayan Aiyar v. 
Suhrainaniya Aiyer, 45 M. L. J. 129. 

“ Provided that.” — ” With reference to this addition it has been 

* 

•objected that it will involve preliminary enquiry into matters which 
have to be gone into fully at a later stage, particularly if it is alleged 
that there has been any fraudulent cH3ncealment of assets. To meet 
this objection we have provided that at the stage with which Sec. 14 
deals, prima fanv proof only shall be required of the debtor’s inability 
to pay his assets,” — Select Committee "Report^ 24-9-19. 

Abuse of the proeess of the Court. — Their Lordships of the Judicial 
^Committee of the Privy Council in Chatrapat Sing Dugar v, Kharag 
Sinif Luchmiram supra, observed ^^the dismissal of ■ Chatrapat’s peti- 
tion by the District Court does not purport to rest on any failure to 
^comply with any express terms of the Act. What was held was “the 
application was ^n abuse of the process of the court and so must 1^ 
dismissed.” Presumably it was on this ground too that the High 
Oourt dismissed the appeal — no other reason is indicated. It is to be 
regretted that the Courts in India allowed themselves to be influenced 
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by this plea instead of being guided to their decision by the provisions 
of the Act. In clear and distinct terms the Act entitles the debtor 
to an order of adjudication when its conditions are fulfilled. This 
•does not depend upon the Court’s discretion but is a statutory right 
and a debtor who brings himself properly within the terms of the Act is 
not to be deprived of that right on so treacherous a ground as an abuse 
of the process of the Court.” 

English Law. — When the presentation of a petition is an abuse of 
the process of the Court, the Court may decline to make any order 
on it or inuy rescind a receiving order made on the petition. Thus 
•for husband and wife, if tliey are neither partners nor> joint traders 
and have no joint assets or liabilities, to present a joint petition for 
the sake of avoiding the payment of the additional court-fee which 

would be pa^^able on separate petitions, is an abuse of the process of 
the Court; the proper order to make is to strike out the name of one 
of the joint-petitioners, Itc Bond 1888 21 Q. B. D. 17, Kalipmaonna 
<Sahii V. Ilarimohon Basok 24 C, W. N. 461 : 31 C. L. J. 206. 

Again where a debtor who is an undischarged bankrupt makes a 
practice of incurring debts and then presenting his own petition for 
the sake of evading committal orders against him, the presentation of 
the petition in such circumstances is an abuse of the process of the 
court, and no receiving order will be made, and even if an order be 
incidentally made, it will be rescinded, lie. Betts, Exparte Official lie- 
ceiver, 1901, 2 K. B. 39. Vide notes under Sec. 13 (f). 

Eiamination of the debtor. — The object of the provision for exami- 
nation of the insolvent under Section 14 (2) now Section 24 (2) is to ob- 
tain information at as early a stage as possible of the property and the 
whole conduct of the debtor in relation to the insolvency proceedings. 
Jeer v. Rangaswami, 36 Mad. 402 : 22 M. L. J. 52, and (Jirwaridliari v. 
■Joy Narain, 32 All. 645. No valid order of adjudication can be paused 
without an examination of the debtor if he is present, DiaUha v. 
Miranhaksh, 23 P. L. R. 1917: 39 Ind. Cas. 745. See also Banarasi 
Das V. Banarasi Das, 9 A. L. J. 233: 14 Ind. Cas. 416; frillmore v. 
Bulackilal, 19 P. R. 1900; Manaparannu Padyachy v. Armuyum PadycL- 
•chy, 1 L. B. R. 229. Where the debtor is examined on oath he must 
answer all questions put to him in the course of his examination — ^he 
•cannot refuse to answer questions on the ground that the answers 
would incriminate him. See Section 31 of the Evidence Act and 
<iuoen V. Gopal, 3 ^lad. 971. A debtor against whom a receiving order 
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had been made hud carried on a business in the manufacture and sale, 
in England, France and America, of certain proprietory articles made 
according to secret formulas invented by him and his brother with 
whom he was in partnership, in his public examination he was 
required to disclose these formulas in writing to his trustee. The 
debtor and his brother had each of them agreed not to disclose 
the secret. Upon the dissolution of the partnership, the bank- 
rupt retained the assets and the good-will of the business in. 
England and America, while his brother continued to carry it on in 
France. I'he formulas had never been committed in writing. The 
bankrupt refused to disclose them on the ground that they existed only 
in his brain as the result of his skill and capacity and that to disclose 
them would be a breach of his agreement with his brother. Held that 
the formulas w-ere part of the goodwill and assets of his business and. 
that he was bound to communicate them to his trustee. In Re, Keene 
(1922) 2 Ch. J). 475. 

25 [15(1)] (1) In the case of a petition pre- 

sented by a creditor, where 
ibiMissa o p« I ion. Couit is iiot satisfied with 

the proof of his right to present the petition or of 
the service on the debtor of notice of the order ad- 
mitting the petition, or of the alleged act of insol- 
vency, or is satisfied by the debtor that he is able to- 
pay his debts, or that for any other sufficient cause 
no order ought to be made, the Court shall dismiss 
the petition. 

[New] (2) In the case of a petition presented: 
by a debtor, the Court shall dismiss the petition if 
it is not satisfied of his right to present the petition. 

NOTES. 

Review. — This is Sec. 15 (1) of Act III of 1907, and corresponds to- 
Section 7 (3) of the Bankruptcy Act, 1883. 

Creditor's petition. — In the (*ase of a petition presented by a credi- 
tor what the court is required to be satisfied with is (1) that the debt 
owing to the creditor, or if two or more creditors join in the petition, 
the aggregate amount of debts owijig to such creditors amounts to- 
Rs. 500/-, (2) that the debt is a liquidated sum payable immediately 
or at some certain future time, (3) and the act of insolvency on which 
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die insolvency petition is grounded hus occurred, within three uioiiths 
liefore the pro>entation of the petition (S. 9). A creditor’s right to 
present the petition accrues only on the happening oi these three 
events and at the hearing he will have to prove the combination of 
the above tlireo elomiits. and that the notir-c of liu application has 
been served upon the debtor in the manner prescribed for the service 
of summons S. 19 (3). In addition to the above he will have to show 
that the debtor ordinarily resides, carries on business or personally 
works for gain within the jurisdiction of the court (S. 11). 

If the creditor cannot establish by evidence the points above re- 
ferred to or that the debtor is in a position to pay his debts or that 
the presentation of the petition is an abuse of the process of the 
Court, his petition should be dismissed, otherwise the order of adju- 
dication should be passed and the vesting order made, Itt. Ihivies, 
Exparte Khuj 1876 3 Ch. D. 461. 

Secured Creditor’s petition. — secured creditor may not petition 
for adjudication of an insolvent unless he is willing to relinquish his 
security for the benefit of the general body of creditors or gives an 
estimate of the value of his security, and in the latter case he may be 
admitted as a petitioning creditor to the extent of the balance of the 
debt due to him after deducting the %'alue so estimated,” Bank of 
Upper India v. The Admimutrator-Uvneral of Bengal, 45 Cal. 66^ 
(664). Vide, also notes under Sec, ^7 infra. 

Sufficient cause. — Sec 15 (1) of Act 111 1907 which empowers the 
Court to dismiss a petition for any sufficient cause dealt ejitirely with 
a petition of a creditor and not by a debtor. Trilokinath v, Badii^ 
das, 36 All. 250: 12 A. L. J. 355 (F. B.) Mi Bu v. Ngapo Souny 
U. B. 11. (1911) 84; 11 Ind. Cas. 743. Tin Yu v, Snbya Villay b 
L. B. K. 146 : 5 Bur. L. T. 277 : 18 ind. Cas. 500. It is impossible 
to specifically state what will be svffirient cause, Be, Otway, Exjmrte 
Otway, supra. If the Court is satisfied by the debtor (1) that he ia 
able to pay his debts or (2) for any other sufficient cause no order 
ought to be made, the Court shall dismiss the petition, Preo Nath v, 
Niharan, 15 C. L. J. 631. See also Giriradhari v, Jai Narain, 32 All. 
645. What w'ould be sufficient cause must depend on the circum- 
stances of each case, Aruna CheUan v, Muung Vo Thin 9 Ind. Cas. 461. 

Debtor’s Petition. — In the caoe of a petition presented by the debtor 
what the Court is c*onceTned with is to satisfy itself that the debtor 
is entitled to present the application and nothing more, and that he 



108 PROVINCIAL INSOLVENCY ACT, 1920. [SeC. 28. 

satisfies the requirements of Sec. 10. viz. (1) that he is unable to pay 
his debts (2) that his debts amount to Hs. oOO or (3) that he is under 
arrest or imprisonment in execution of a money decree or (4) that an 
order of attachment is subsisting. And his petition is liable to be 
dismissed only on his failure to jirove tlie above and on no other 
grounds. Udai Chand Maiti e. Uamkumar KJuira, 15 C. \V. N. 213, 
Shaikh Samiruddin v, Kadumoyee Dasaee, 15 C. W. N. 244. Shaik 
(rolam Bahaman v. Shaik Wahid Ail, 16 C. W. N. 853, Chatrapat 
Sing Dugar v, Kharagsing Luchmiram, 21 C. W. N. 497 : 25 C. L. J. 
215, Jeer v, Bangattwami, 36 Aiad. 402, Oirwadhari v, Jaynarain 32 
All. Q4Jo,Jagannath v. Ganga Butt 41 All. 486. Under Sec. 13 (1) 
the debtor has to state in his petition that he is unable to pay his 
debts, and if either on the face of the proceedings or on a representa- 
tion 6f the opposing creditor, the Court is satisfied that the state- 
ment is not correct, it can dismiss the petition. But if the debtor 
has made, a disposal of his property witli a view to defraud his credi- 
tors who might otherwise have been paid, then the Court is not justified 
in holding that he is able to pay his debts, but admit his petition. 
The Laxmi Bank JAmited Foona Ramckandra Narayan Apte, 46 
Bom. 757 : 24 Bom. L. R.. 292. 

Scope of Enquiry. — Walsh, A. C. .J., says “Sec. 25 is rather a trap 
for Judges who do not take pains to understand it,*’ When an act 
of insolvency is alleged under this section the Judge must first satisfy 
himself whetlier the creditor is for the amount alleged, or for a sufficient 
amount to justify a petition under the Act, or, in other words, that 
the creditor has a right to present the petition. The Court must 
then be satisfied of the service of notice on the debtor of the order 
admitting the petition. It must then be satisfied or express its dis- 
satisfaction for adequate reasons with the alleged act or acts of insol- 
vency. Jt must then consider whether it has been satisfied by t^e 
debtor that he is able to pay his debts. In conclusion, when the learn- 
ed Judge has come to all the necessary findings on the issues indicated 
above, and he still finds that there is pHma facie ground for making an 
order against the insolvents, he must consider whether there is any 
other sufficient cause why no order should be made. The mere fact 
that payments have been made to the creditors of an insolvent between 
the filing of the petition for insolvency and the hearing is not a ground 
for dismissing the petition. It is not sufficient for a Judge to seize 
hold of a vague clause in Sec. 25 that “for some other sufficient rea- 
son” no order ought to be made unless he makes it clear what the 
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sufficient cause is, and what the surrounding circumstances in the 
case are. Tara Chand v. Jugal Kishore, 46 All. 713 : 22 A. L. J. 684 : 
83 Ind. Oas. 967 : 1924 A. I. R. (All.) 686. The provisions of Ss. 16 
to 25 were intended to prevent the abuse of debtors filing their appli- 
cations as a method of evading liability for arrest and getting out of 
payment of their debts. A finding that a Judge is not satisfied that 
the appellants are unable to pay their debts must be a finding arrived 
at like any other finding by a judicial tribunal in which the reasons 
for so holding is stated in such a way that it may be cheeked against 
the evidence and weighed in the balance. Mathura Ham v. Baldeo 
Ram, 80 Ind. Cas. 21 : 1924 A. I. R. (All) 8(K). 

Dismissal on the ground of assets exceeding liabilities or ooncealment 
of property. — A judge should state the ground or one of the 
grounds set forth in S. 15 (1), now See. 25, as that on 'wliic^i he 
dismisses the insolvency petition, Frconath r. Niharan, 15 C. L. J. 
631 : 15 Ind. Cas. 870. A debtor’s application to be adjudged an 
insolvent cannot be dismissed on the ground that the assets of the 
debtor as set out in the schedule exceed his liabilities or that the 
debtor has concealed some of Ids proijcrties, Jwahi Xafk v, Parhafi 
Bihif 14 Cal. 691, Bahleodas v, Sukhdfodas, 39 All 125: 21 A. W. N. 
97, Kali Kumar v. Gninkrhhnat 15 C. W. N. 990, Shaikh (Iholani 
Rahamau v. Shaikh Wahed AU, 16 C. W. N. 853: 16 Ind. (’as. 470, 
Kidhata Din v. Jaijannath, 9 A. L. J. 699; Muhammad IluHsain v. 
Ekihi Baksh, 10 A. L. J. 188: 17 Tnd. Cas. 92, Khasim Ilu.smin v, 
Bishan Shuf, 14 Ind. Cas. 224, Tulsi Ram v. Golarn Mahiuddin, 
10 P. W. R. 1903. A debtor applied to be adjudicated insolvent but 
his petition was dismissed on the ground (1) that ho had allowed' 
a register containing the names of pilgrims allotted to him on par- 
tition to remain with his brothers, (2) that he liad removed his 
pl^ce of residence, (3) that he had inserted fictitious amounts of 
his income; held that none of these grounds was a valid ground for 
dismissing the petition. Muni Lai v. Sasihhuson Ray^ 2 Pat L. T. 166: 
60 Ind. Cas. 848. In dealing with an application for adjudication of 
insolvency the Court should enquire into the present valuo of pro- 
perties which are available for meeting the liabilities of the debtor, 
and not to dismiss the petition on the ground that the value of the 
properties was or mig^t have been more. Satischandra Addy Firm 
of Bajrjjrain PaJehirOy 72 Ind.’ Cas. 60. Sec also lAihahinarayan 
Aiyar v. Snhramaniam Aiyar, 46 M. L. J. 129: 1923 M. W. N. 328» 
73 In^ Gas. 74. 
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DiBinissal on the ground of abuM of process. — The Court would 
decline to pass an order of adjudication where it would amount to 
an abuse of the process of the Court, Vonnuawami Chetty v. 
Narayanaswami Chetty, 14 M. L. T. 355, Tin Ya v. Suhayya rUlayy 
•6 L. B. R. 149: 18 Ind. Cas. 500 : 5 Bur. L. T. 277. What is or is 
not an abuse of the process of the Court is to be judged in each case 
according to its circumstances. An abuse implies that the petition 
was presented in order to perpetrate a fraud, Manny l*o Mya v. 
Maung Vo Kiya, 30 Ind. Cas. 943. Under the law of England it is 
well settled that when the presentation of a petition is an abuse of 
the process of the Court, the Court may decline to make any order 
•on it, or may rescind the receiving order made on the petition. This 
principle was recognised in the eases of In lie. IMts, (1901) 2 K. B. 39, 
In lie, Vainter, (1895) 1 Q. B. 91, and has been applied by all the 
Indian High Courts. It was indicated as applicable to the Provincial 
Insolvency Act in the case of Samiriiddin v. Kadumoyee Dassee, 15 
C. W. N. 244 : 12 C. L. J. 445, and has been recently accepted by two 
Full Benches, one of the Allahabad High Court in Trlloki Nath 
V, Iladri Das, 36 All. 250, and the other of the Madras High Court 
in Vonnusami Chetti v, Narasimha Chetti, 25 M. L. J. -145. We 
must take it then as well settled that notwithstanding proof of the 
oxisteuce of the conditions mentioned in the statute, the Court is not 
bound to pass an order of adjudication w^here the application consti- 
tutes an abuse of the process of the Court, Malchand v. Copal Ch. 
Ghoshal, 21 C. AV. N. 298. And in lie Ballav Chand Serowyie^ 27 
C. AV. N. 739 it w'as held, following Malchand v, Gopal ('handra, that 
the presentation of a second insolvency petition by the debtor on the 
same facts was an abuse of the process of the Court, and the second 
adjudication order founded on it must be annulled. 

What Order should the Court Pass. — Being satisfied on enquiry as 
to the truth of a (Tedi tor’s petition that a debtor committed an 
•act of insolvency in that he alienated his properties with intent to 
defeat his creditors, a judge not only adjudicated the debtor an in- 
solvent, but also annulled the alienation by the same order before ap- 
pointing a Receiver. Held that the order of annulling the alienation 
was illegal, that it w^as for the Receiver to apply for such an order 
«nd that until the Receiver refuses to do so, no one else has a right 
to apply. Appi Heddi v. Appi Beddi^ 45 Mad. 189: 41 M. L. J. 606: 
1921 M. W. N. 8i6 : 14 L. W. 6^, following Semraj Champalal v. 
Bamkishen Bam, (1916) 2 Pat. L. J. 101. 
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Appeal. — An appeal lies against an order dismissing a petition 
binder this section, vide Section 75, and Schedule 1 infra. 


26 [15(2)(3)] (1) Where a petition presented 

Award of Compen- by a Creditor is dismissed under 
nation. sub-section (1) of section 25, 

and the Coui't is satisfied that the petition was fri- 
volous or vexatious, the Court may, on the applica- 
tion of the debtor, award against such creditor such 
amount, not exceeding one thousand mpees as it 
deems a reasonable compensation to the debtor for 
the expense or injury occasioned to him by the 
petition and the proceedings thereon, and sjich 
amount may be realised as if it were a fine. ' 

(2) An award under this section shall bar any 
suit for compensation in respect of such petition 
and the proceedings thereon. 

NOTES. 

Beview. — This is sec. 15 (2) & (3) of Act III of 1907. ITnder this 
section the Courts are invested with summary jurisdicttion to award 
compensation where such an application presented by a creditor is 
found to be frivolous and vexatious. ^ 

It provides for the imposition of a penalty up to Hs. 1,0()0 upon 
the creditor payable to the debtor in case the creditor’s application is 
rejected on the ground that the creditor had no right to present the 
petition or that the notice of the application had not been served upon 
the debtor or that the debtor had not committed the acts of insolvency 
alleged in the petition or that the application of the (*reditor was not 
hona fide but made for a collateral purpose or it is an abuse of the 
process of the court. The sum is awarded by the court to the debtor 
as compensation and it has been provided that the penalty will be 
realised from the creditor as a fine, i.e., according to the provisions 
of Sec. 386 of the Criminal Procedure Code, by distress warrant and 
seizure and sale of movable and immoveable property. It provides 
a prompt remedy against wanton and malicious applications by 
creditors.” « 

DiBmiBsal. — ^The fact that a petition has been dismissed will not 
har a creditor from presenting a second petition based on the same 
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debt oij a new act of insolvency, Be, Victoria 1894 2 Q. B. 387, King v, 
Henderson 1898 A. C. 720, Oriental Bank v. Bicher, 9 A. C, 413. Thia 
order of dismissal may be set aside if it has been obtained by fraud, In 
the matter of Bamsehak Misser, 6 B. L. R. 310. 

Frivolous and vexatious. — Frivolous implies that the accusation, 
is of a trivial nature but it may or may not be false. Vexatious implies 
that the accusation is one which ought not to have been made and 
which is intended to harass the accused.” Beni Madhah v. Kumud 
Kumar, 30 Cal. 123: 6 C. V\'. N. 799 

Sub-section (2).— No suit for damages lies if any compensation has. 
been awarded to the debtor under this section. 

Appeal. — An appeal libs against an order awarding compensation^ 
vide Section 75 and Schedule 1 infra, 

27 [16 (1)] (1) If the Court does not dismiss^ 

the petition it shall make * an 
of atijudicu- order of adjudication, and shall 
*“*'■ si>ecify in such order the 'period 

within which the debtor shall apply for his dis- 
charge. 

[New] (2) The Court may, if sufficient cause is 
shown, extend the period within which the debtor 
shall apply for his discharge, and in that case shall 
publish notice of the order in such manner as it 
thinks fit : 


NOTES. 


Review. — This is sec. 16 (1) of Act Ilf of 1607 with the words and 

the debtor provided ” omitted. Sub-section (2) is new, and the 

reason for this new provision is explained in the Statement of Objects 
and Reasons : — 

One of the principal defects in the existing law arises from the 
fact that the conduct of the debtor in many cases never comes under 
the scrutiny of the Court. The stage at which the misconduct of the 
debtor should come before the Court, and at which most of the provi- 
sioiis affecting a fraudulent insolvent would operate, is when he applies- 
for his discharge. But there is nothing in the .4ct which requires hinr 
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to apply for his discharge, and in practice such applications are rare. 
To remedy this unsatisfactory state of the law, it is proposed to* 
include in the Act provisions which will compel an insolvent to apply 
to the Court within a prescribed period for his discharge or to lose the* 
protection afforded by the insolvency proceedings. The court will have 
power to extend the prescribed period and when the adjudication order 
is annulled owing to the failure of the insolvent to apply in time for hia 
discharge, fresh petition on the same facts will be barred.” These 
proposed changes are effected by the proviso under Sub-section (2). 

Dlffarenoe. — There is c^onsiderable difference between the scope of 
sec;. 16 (1) of Act III of 1907 and the present section about the pass- 
ing of the order of adjudication. Under sec. 16 of Act Til. if tho 
petition either of the debtor or of the creditor was not dismissed,^ the 
order of adjudication would not be passed if the debtor could propose 
any scheme of composition to the Court for the acceptance of the 
creditors. The Court used to issue notices upon the creditors, consi- 
der their objections, if any, to the scheme, and then passed such orders 
as it thought fit and proper. Under the present section, the Court 
has no other alternative but to pass either an order of adjudication or 
to dismiss it, and the Court would not consider any scheme for com- 
position before adjudication if the debtor had any to propose. Vide 
TA$chminarain Dube v. Krlpan LoTl, 10 A. L. J. 703; 47 Ind. Cns. 733,. 
llamrakha Mai v, Nazar Mai, 52 P. B. 1918: 47 Ind. Cas. 435. 

** Both sections 16 (1) and section 27 contemplate the possibility 
of a composition or scheme before adjudication. The Presidency 
Towns Insolvency Act in section 28 on the other hand only contem- 
plates a composition after adjudication. Under the English Law a 
composition can be made (1) after the receiving order and prior to ad- 
judication or (2) after adjudication. But under the Indian Law there 
is no receiving order procedure at all, and the order of adjudication 
is made on the hearing of the petition. It is very doubtful whether 
under the Provincial Insolvency Act the Court would have before it the 
necessary facts to justify it in dealing with compositions or schemes 
prior to adjudication. It is therefore proposed to follow in this res- 
pect the procedure under the Presidency Towns Insolvency Act and 
allow compositionB and schemes only after adjudication .” — Notes on 
Clauiee, 

In passing an order of adjudication the Court shall also under the 
present section pass an order that the insolvent' should apply for bis 
dfschanm within a time to be fixed by the Court in that bfohalf failing 
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which the order of adjudication will be annulled. Vide Sec. 43 infra. 
The period within which an insolvent must apply for his discharge has 
to be specified in the order of adjudication itself, and where a petition 
is sent to the Official Keceiver and the latter makes an order of ad- 
judication, he has power also to fix the period within which the in- 
solvent must apply for his discharge. ATunagiri Mudaliar v. Kandas- 
wami Mudaliar, 83 Ind. Gas. 966 : 1924 M. W. N. 331 : 1924 A. I. R. 
<Mad.) 636. 

Sub-Bsetlon (2). — There is no doubt that the Court has the power to 
extend the time. The only question is whether it can do so after the 
expiry of the period originally fixed. The Section if read subject to 
Sec. 43, no doubt leads to the inference that on the expiry of the 
period specified, adjudication becomes automatically annulled if no 
application is made prior to expiry of the period. The Calcutta High 
Court in Abraham v. Sukias, 61 Cal. 337 ; 81 Ind. Cas. 684 : 1924 A. I. R. 
<Cal.) 707, has held that ‘1 it is true that Sec. 43 provides that the 
order of adjudication shall be annulled; but that seems to indicate 
that it is to be annulled at the instance of the opposite party or by 
the Court itself, and does not stand cancelled automatically on the 
expiry of the period. We think that under Sec. 27 clause (2) the 
Court has the power to extend the time even after the expiry of -the 
period of the order of discharge.’’ Krishnan, J., held that the power 
conferred by Sec. 27 (2) to extend the time fixed for applying for dis- 
charge is not exhausted by the period originally fixed having expired. 
There is nothing in the Act to prevent the Court from extending the 
time after the period originally fixed has expired under Sec. 43 of the 
Act. Sec. 148 C. P. Code, 1908, is applicable to the insolvency pro- 
ceedings by virtue of Sec. 6 (1) of the Provincial Insolvency Act and 
would justify an extension of time in siich a case even after the ex- 
piry of the period originally fixed. Waller J., on the other hand, 
held that Sec. 43 is absolutely peremptory in its term and direct- 
ly the Court is informed of the insolvent’s omission to apply for dis- 
charge within the time fixed, the only coarse open to it is to annul 
the adjudication; no application for extension of time can lie after the 
of the period originally fixed and Sec. 148, C. P. Code, is ap- 
plicable td Insolvency proceedings only so far as it does not conflict 
with the provisions of the Provincial Insolvency Act. Arunagirt 
Mudaliar v, supra, ^ 

of — ^Where after an order of adjudication a 
..nistrict Court has n^i* made, an order vesting the property of the ineol- 
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vent in the Receiver it is not the Receiver but the Coui*t in whom such 
property vests. But when before an order vesting the property in the 
Receiver has been made, the Receiver purports to sell the property and 
the Court subsequently makes an order vesting the property in the 
Receiver, the title to the property becomes complete either on the 
principle of ratification or under Sec. 43 of the T. P. Act. Narasimulu 
V, Basava Sankaram, 1925 A. I. R. (Mad.) 249. Vide notes under Sec, 
55 infra. 

Appeal. — An appeal lies against an order of adjudication under 
this section, vide Section 75 and Schedule, I, infra. 


S8. (1) On the making of an order of admdi- 

Effect of an order catiou, the insolvent shall aid to 
of adjudication the utmost of Ms power in the 

realisation of his property and the distribution of 
the proceeds among his creditors. 

[16 ^2), (3), (4)] (2) On the making of an order 
of adjudication, the whole of the property of the in- 
solvent shall vest in the Court or in a receiver as 
hereinafter provided, and shall become divisible 
among the creditors, and thereafter, except as pro- 
vided by this Act, no creditor to whom the insol- 
vent is indebted in respect of any debt proveable 
under this Act shall during the pendency of the in- 
solvency proceedings have any remedy against the 
property of the insolvent in respect of the debt, or 
commence any suit or other legal proceeding, ex- 
cept with the leave of the Court on such terms as 
the Court may impose. 

(3) For the purposes of sub-section (2), all goods 
being at the date of the presentation of the petition 
on which the order is made, in the possession, order 
or disposition of the insolvent in his trade or busi- 
ness, by the consent and permission of the true 
owner, under such circumstances that he is the re- 
puted owner thereof, shall be deemed to be the pro- 
perty of the insolvent. • 

(4) All property which is acquired by or de- 
volves on the insolvent after the date of an order 
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of adjudication and before his discharge shalf 
forthwith vest in the Court or receiver, and the 'pro- 
visions of sub-section (2) shall apphj in respect 
thereof. 

[16 (2) (a)] (5) The property of the insolvent 
for the purposes of this section shall not include 
any property {not being books of account) which is 
exempted by the Code of Civil Procedure, 1908, or 
by any other enactment for the time being in force 
from liability to attachment and sale in executio'n 

CL dSCTSB 

[16 (5) (6)] (6) Nothing in this section shall 
affect the power of any secured creditor to realise 
or otherwise deal with his security, in the same 
manner as he would have been entitled to realise or 
deal with it if this section had not been passed. 

(7) An order of adjudication shall relate back 
to, and take effect from, the date of the presenta- 
tion of the petition on which it is made. 

V NOTES. 

Review. — ^This is mninly sec. 16 (2>, (3), (4), (5), (6), (7) of Act III 
of’ 1907. The sub-section (1) is new. 

The introduction of sub-section H) is explained in the Noten 
Clauses : — ** Apparently the duties imposed on the debtor by sub 
section (1) of section 43 arise ns soon as the Court has made an order 
under section 12 (1). Tt seems 'desirable to make this clear. It is 
difficult to see how the debtor can be under any obligation to assist in- 
the distribution of his property, unless he is adjudged an insolvent.. 
Tt is proposed therefore to amend the conc4uding part of sub-section* 
(1) and to relegate to a separate sub-section the provisions which 
impose on the debtor the duty of aiding in the distribution of his 
property.” Sec. 28 summarises not only the rights of the creditors 
but also defines the properties that are liable to be distributed 
amongst them. Tt should be noted that though Sec. 28 (2) defines that 
** the whole of the property of the insolvent shall vest in the Court or- 
in a Receiver ” it defines the term ‘property^ in Sec. 28 (3), 28 (4) and' 
28 (5). Sec. 28 (3) lays down that Tor the purposes of fhsolvency all* 
goods in the possession order or disposition of the fnsolveiit in his trade 
or business at the date of the .presentation of his petition, by tho 
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consent aiid permission of the true owner, shall vest in the Receiver 
and be, divisible amongst his creditors, though he may not be the real 
owner thereof. Sec. 28 (4) lays down that not only the property which 
he was possessed of at the date of the presentation of the petition but 
also the properties which may be acquired or inherited by him after 
•order of adjudication would vest in the Heceiver and be liable to be 
•distributed amongst the creditors. Sec. 28 (5) lays down that the 
properties which are exempted from attachment either under Sec. GO 
of the C. P. Code or any other law for the time being in fpree do not 
vest ill the Receiver and are not liable to be distributed amongst tho 
-creditors. Section 28 (6) defines the rights of the secured creditors, 
«iiid 28 (7) lays down the period from which the order of adjudication 
takes efifect. 

Sub-section (1). — The duties of the insolvent under the Act 'before 
adjudication are given in see. 22, and those after adjudication in the 
present sub-section. 

A4tudieation. — The order of adjudication means an order that the 
•debtor by or against whom an insolvency petition was presented has 
been legally found by the court to be unable to pay bis debts, and the 
ofi'ect of that order iK-(l) to vest all proiierty of the debtor in the 
Court or a Receiver appointed by the (’oiirt so that he may get in and 
•collect all the dues of the debtor and rateably distribute it to his cre- 
•ditors, and (2) to release the debtor from his liabilities. This is the 
statutory right of an honest debtor and bis paramount duty is to help 
the Receiver in getting in and collecting all his dues and assets and 
to place his assets unreservedly at the disposal of the Receiver aud to 
render all possible aid for the realisation of his estate so that his cre- 
tlitors may get as much as possible for their dues out of the same. Dis- 
tinguishing KaCkadas v. Gvjju Sing, 43 A, 510, it was held in Govind 
Bam a. Kunf Behari Lull 22 A. L. J. 217, that a plaintiff, though an 
insolvent, could not in a Revenue Court maintain a suit for profits, 
and could not therefore, transfer his rights to sue for those rights 
and the transfer, if any, made by the insolvent, after adjudication 
does not confer any right title and interest to the assignee. 

A debtor is bound to appear for his examination though he 
may; reside more than two hundred miles away from the court-house. 
Jn Be. Cotcaefi Polkerji, 13 Bom. 114, In Be. Ganmhdas Fa/ndalal, 82 
Bom. 198, In^e. Nooroji Sarahji, 33 Bom. 462. 

Ba b HM utf eng (8).— Sub-section (2) is divided into 2 parts, the first 
part being On creditors” and the latter part which is as a 
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corollarj to the first part being *'no creditor impose.’* The 

words **as hereinafter provided'’ quality the word ‘^Receiver” and not 
the word “vest” in that sub-section^ Official Beceiver of Comhatore 
V. D. D, Kanga, 14 L. W. 655: 1921 M. W. N. 858. 

As soon as a debtor is adjudicated an insolvent the Court takes 
upon itself the administration of his estate for the benefit of the 
general body of creditors, and for that purpose it will have to take 
possession of all the property that the debtor held or was possessed of 
at the time of the presentation of the application or may become 
possessed of at anj^ time during which the insolvency proceeding may 
remain pending. This is the first part of sub-section (2). The Court 
taking upon itself the administration of the property of the debtor for 
the benefit of all the creditors and for the purpose of making an equit- 
able distribution to them, it follows that no one creditor should bo 
allowed to attach any property for the realisation of his own dues — 
that ivould be inequitable to other creditors. Hence the sub-section 

provides tliat “on impose,” Vasttdeh Kamath v, Ltichminarain, 42 

Mad. 684 : 26 M. L. J. 453 : 52 Ind. Cas. 442. 

Difference between the Old Act III of 1907 and the New Act. — There ia 
no question that the position of an insolvent under the New Act i» 
very different from what it was under the Old Act. Under the Old 
Act he was normally immune from arrest and his arrest could only 
be obtained, if at all, by special leave of the Court, which might put 
the creditor to terms and in which the burden of show'ing the special 
circumstances for departing from the general rule w'ould be upon the 
creditor. Under the present Act, the creditor can proceed as if no 
adjudication had taken place. It lies on the debtor to move the Court 
to obtain protection and the order may be refused if any act of bad 
faith on the part of the debtor is shown. Moreover the order may be 
so framed as to apply only to certain debts or to be operative only 
for a limited time. The immunity from arrest which an adjudication 
under the Act of 1907 conferred was certainly regarded as a 
privilege by the persons concerned, and indeed a highly valued pri- 
vile^, 80 much so that it is notorious that it formed the motive for 
a large proportion of the applications for adjudication which were 
filed. A person, therefore, who was adjudged insolvent under the Pro- 
vincial Insolvency Act of 1907 and has not been discharged is immune 
from arrest in execution of a decree and the provisions ^of the New 
Act of 1920 do not affect his position. Badhey Shiam e. Hakim Saiyed 
Md. Taqui. 72 Ind. Cas. Oil 1923 A. I. R. 36 (Oudh). 
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Charaeter of the Reeeivar*! Intofost. — A Receiver under the 
Provincial Insolvency Act is exactly in the same position as the trustee 
in bankruptcy. The whole property of the insolvent is vested in him 
and he ia owner of the property until he is discharged,” Amrita Lai 
Ghose V. Narain Chandra Chakravarti, 30 C. L. J. 515. It has there-, 
fore been held that it is not necessary to obtain the leave of the Court 
to proceed against the Receiver appointed under the provisions of the 
Provincial Insolvency Act. Sant Prasad Singh v. Sheodut Singh, 2 1. 
L. R. Pat. 724. But his duties fall within the purview of Sec. 2 (17), 
C. P. C. and outside the Insolvency Court which appointed him, he 
is entitled to the protection afforded by Sec. 30 C. P. G. Murari Lai 
V. E. r. Vavid, 84 Ind. Cas. 739 : 22 A. L. J. 1116. 

What is Property. — Property has been defined in Section 2 (d) 
and under Section 168 (1) of the Bankruptcy, Act, 1883. It ‘^includes 
money, goods, things in action, land and every description of property 
whether real or personal, whether situated in England or elsewhere; 
also obligations, easements, and every description of estate, interest 
and profits, vested or contingent, present or future, arising out of or 
incident to property thus defined. In order to constitute property of 
the insolvent, the goods must be ”in the order and disposition” of the 
insolvent. In the matter of Bansidhar Khettry, 2 Cal. 359, it was held 
that Hhe goods were not in the order and disposition of the insolvent 
which he agreed to part with before the order of adjudication and for 
which he had received consideration, though the goods were still with 
the insolvent pending delivery.” In Be, Murray an Insolventj 3 Cal. 
59, it was held that the goods in the hands of the insolvent discharged 
of the creditor’s lien and subject only to the terms of the receipt which, 
at the outside only amounts to an agreement to sell goods and apply 
the proceeds in liquidation of debts due to the creditor, were in the 
order and disposition of the insolvent as a Commission Agent and 
therefore rightly vested in the Official Assignee. 

In Be, Marshall, 7 Cal. 421, held ” where goods are in the order 
and disposition of any person under such circumstances as to enable 
him by means of them to obtain false credit, the owner who has per- 
mitted him. to obtain false credit, must suffer the penalty of losing such 
goods for the benefit of those who have given the credit.” 

A Railway Receipt is a mercantile document of title to goods and 
lawful pos^sion as pledgee of such receipt enables the holder by virtue 
of local custom to get possession of the goods and the insolvent’s right 
to get possession of them ceases with the pledge, Vikarppa 
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I'Mpparaj 38 Mad. (K54. A commission Agent has a disposing power 
which he may exercise for his own benefit over goods entrusted to him 
ior sale, such goods are therefore his property for the purposes of the 
Insolvency Act, and a Receiver can take possession of them as his 
property in insolvency proceedings against him, In Re. Messrn, Kadi-^ 
bhoy hmailji Lotia, 11 Ind. Cas. 14. direction to deposit one-^ 
fourth of the insolvent’s salary could not have been given, the proper 
•course would have been to direct the Receiver to arrange for payment 
to him of one-half of the salary earned by the insolvent, salary being 
property within the meaning of Sec. 16 (2) (a), now section 28 (2) and 
only half of the salary which exceeded Rs. 40 a month being exempt 
from attachment under section 60 C. P. C.” Ramchandra Neogi v, 
Syama Chamn Bose, 18 C. W. N. 1052: 19 C. L. J. 83: 21 Ind. Cas. 
'950,JJevi Prasad v, J. A. N. Lewis, 16 A. L. J. 107. The property of 
the insolvent alone vests in the Receiver and not of any other person, 
Ilusmat B%ki i’. Bhagwan Das, 26 All. 65. Held also in Bannyasi 
diaran Mondole v. Asuiosh Ghoae, 42 Cal. 225, that it is not oi)eii to 
the Court to direct the Receiver in insolvency to deal with assets other 
than those belonging to the persons who have been adjudicated in- 
solvents. See also In Be, Nabadwip Chandra Shah, an Insolvent, 13 
Oal. 68. A testator bequeathed a share in his residuary estate to his 
son. The son died in the testator’s life-time leaving issue who survived 
the testator, but having been adjudicated bankrupt without obtaining 
the order of discharge : — held, that the trustee in bankruptcy was 
^entitled to the son’s share in the residuary estate. Smith v, Pearson, 
•(1920) L. R. 1 Ch. 247. Held also in Muckiram v, Ishan Chunder, 
-21 Cal. 568 F. B. that all actionable claims are property. A right to 
receive a debt is 'property’ and vests in the Receiver, Onkarsa v. 
Bridichand, 73 Ind. Cas. 1037 ; 1923 A. I. R. 293 (Nag.). ‘The 

etatutary tenancy to which the defendant became entitled was pro^ 
perty.’ Parkison and ors, v, Noel, 1923 1 K. B. D. 117. Secret 
formulas invented by a bankrupt for the manufacture of certain 
epecial articles were part of the goodwill aiid assets of his business 
and therefore 'property.’ In Be, Keene, 1922, 2 Ch. D. 475. In 
respect of properties belonging to an insolvent which are subject to 
a tnortgage or charge, what vests in the Official Receiver upon an 
adjudicatibn of insolvency and the making of a vesting order is the 
rinsol vent’s equity of redemption whicH at the time constitutes “ the 
whole property of the insolvent.” Mokshagwsam v, 3. V, Mama^ 
70 Ind. Cas. 357. Where any part of ihe insolvent’s property 
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is subject to 4i mortgage the value of the insolvent’s right to redeem 
that property can only be his assets available for distribution. 
Govhida v, Abdul Kadir, 1923 A. I. R. 150 (Nag.). 

Lease. — Under Sec. Ill (g) of the T. P. Act, in order to have a 
forfeiture of a lease there should be an express condition to that effect. 
A lease cannot, therefore, come to an end in the absence of a condition 
to that etPect in the lease deed, merely because the lease money is 
not paid by the lessee or on his insolvency by the Insolvenc^^ Court. 
Under Sec. 28 (2) the whole of insolvent’s property vests on the 
Insolvency Court on an order of adjudication being passed. As 
regards onerous properties such as leases the Official Assignee has the 
right to elect whether he will accept or repudiate the leasehold 
property belonging to the insolvent and unless he accepts it, such 
property is not considered to vest in him. The unaccepted" property 
•continues to vest in the insolvent, for there is nothing in the Insolvency 
Act to incapacitate an insolvent from holding separate property 
provided the persons dealing with him are aware of his insolvency, 
Mafuideo v, Jainarain, 62 Ind. Cas. 8o0. A statutory tenancy is 
property of the tenant under the English Law. The plaintiffs 
having let to the defendants a dwelling house, the defendant retained 
possession of it after the expiration of the term. The defendant was 
afterwards adjudicated bankrupt and the trustee in bankruptcy 
disclaimed any interest in the house. In an action by the plaintiffs 
against the defendant for possession of the house and mesne profits — 
heiUl that the statutary tenancy to which the^ defendant became 
entitled was property within the meaning of Sec. 167 of the Bank- 
ruptcy Act, 1914, and passed under Sec. 53 to his trustee in 
bankruptcy, that on disclaimer thereof by the trustee, that interest 
in the property ceased to exist and was no longer available for the 
benefit of the defendant, and consequently that the plaintiffs were 
entitled to judgment. Parkinson and ors, v. Noel, 1923, 1 K. B. D. 117, 
followed in In Be, Abu Baker Haji Abdulla, 48 Bom. 680: 28 Bom. 
L. R. 628. 

Miiakahava Joint Family Propertty. — There is a (Considerable diver- 
gence of opinion as to whether the undivided share of a member in 
Mitakshara joint-family property is * property ’ within the meaning 
of Sec. 2 (1) (d) of the Provincial Insolvency Act, 1920, so that it 
will vest in the Court or In a* Receiver under this section on the 
making of the order of adjudication. In 8adarmuf.l v. Bao Bahadur, 
21 Bom. 206, it was held that the undivided -share of a member In 
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Mitakshara joint-family property vests in the Official Receiver^ 
In Suraj liunsi v, iHheo Pershad, 5 Cal. 148 (P. C.), held it is a settled law 
in Madras and Bombay Presidencies that one coparcener may dispose-, 
of ancestral undivided estate to the extent of his 6wn share. la 
Bengal it is now settled law that the purchaser of ah undivided, 
property sold for a separate debt acquires the debtor’s interest in 
such property. Hence it vests in the Receiver in insolvency. The- 
property of the insolvent will vest in the receiver subject to those 
equities to which they were subject in the hands of the insolvent,. 
Purshotam Naidu v. Ponnuranaam, 1913 M, W. N. 897 : 15 M. L. T. 
92 : 21 Ind. Cas. 576. Also W, E. IloxcaUon v, W. E, Vu'i'rand, 27 
Cal. 351 : 4 C. W, N. 610. 

Where a father and his minor sons constituted a joint Hindu family 
and the father being adjudged an insolvent the Receiver attached and 
put up to sale the whole of the co-parcenary property belonging to the 
family, held, upholding the Receiver’s action that, from the date of 
the adjudication the Receiver took over all rights in the insolvent’s, 
property which the insolvent himself possessed including the right to- 
alienate co-parcenary property belonging to himself and his minor 
sons in satisfaction of antecedent debts not tainted with immorality, 
which had been iiioiirred by him, liaivmi J)ass r. 0. M. Chiene, 44 
All. 316: 20 A. L. J. 155. In a Mitakshara family if a father is- 
declared insolvent for debts not contracted for immoral purposes then 
the whole of the interest of the father as well as of his sons vests in 
the Receiver, Harnmkh Boy Munno Lall v. Badha Mohati, 54 Ind.. 
Cas. 931. Vide aho Fakirchand v. Motichandj 7 Bom. 438, Bangya 
Chetti V. Tanikehella Mudaly, 19 Mad. 74, Sitamm v, Beni Prasady 84 
Ind. Cas. 790. 

On the insolvency of the managing member of a joint Hindu 
family the Official Assignee succeeds to (1) the undivided interest of 
the insolvent in the joint property and (2) his rights as managing 
inember so far as they can be exercised for his own benefit. He is not 
entitled to have vested in him the shares of other members, although 
he can deal with them if the insolvent could lawfully have done so 
if there had been no insolvency. He can alienate the interests in- 
che joint property of the minor sons of the insolvent for the purposie 
of paying the insolvent’s debts unless the debts in question were 
incurred for an -illegal or immoral purpose, the presumption being, 
that they were not. The Official Assignee is not an alienee but the^ 
representative of the insolvent, and u entitled to all the rights includ- 
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ing rights of possession of the joint property except such rights as are 
in their nature personal to a member of the family as such. Th^ 
Official Assignee, Madras v. llamchandra Aiyar, 46 Mad. 55: 43 M. 
L. J. 569. So also in Chellaram v. Official Iteveiver, 1923 A. I. R. 
20 (Sind.) it has been held that under the Mitakshara law, a father 
has a right to dispose of his son’s interest in ancestral immovable 
property for the payment of his own debts not contracted for immoral 
purposes, and such interest is therefore ^property’ within the mean- 
ing of Sec. 2 (d) and vests in the Receiver. In Oudh also, it has 
been held in Lai Bahadur v. Vaspat Prasad, 1923 A. 1. H. 154 (Oudh) 
dissenting from Anant Singh v, Kalka Singh, 5 O. L. J. 665, 18 Ind. 
Cas. 526, that an undivided member has an interest in ancestral 
property and that would amount to ^property’ as defined in the 
Insolvency Act. In the Punjab the question of Jaw submitted ^o the FuU 
Bench in Bchari Lai v. Sat Narain, I. L. U. 3 Lahore 329, was whether 
an order made by an Insolvency Court adjudging a Hindu father an 
insolvent has the effect of vesting in the Official Assignee his son’s 
interest in the property of the Mitakshara joint-family consisting of 
the father and the son. In answer to that question the Full Bench 
held it has, however, been repeatedly held, vide inter alia Jagahhai 
Tdilluhluii V. Vijhhukandas, 11 Bom. 37 and the Privy Council 
decisions cited therein, that the joint-family property can bo attached 
and sold in execution of a decree for money passed against the father, 
and that the sale affects the interest of the son as well as that of 
the father, and, in principle, I see no real difference betw'een an 
individual creditor realising his debt from the co-parcenary property 
and an Official Assignee, w^ho represents the general body of the 
creditors seizing it for the satisfaction of their debts. It is to be 
observed that Sec. 266 C. P. C. of 1882 w^hich enumerates the various 
kinds of property of a judgment debtor which are liable to be attached 
and sold in execution of a decree for money as well as Sec. 60 of the 
C. P. Code of 1908, which has replaced that section, mentions, inter 
alia, the property over which or the profits of which the judgment- 
debtor, has a disposing power which he may exercise for his own 
benefit.” And, as pointed out already, this is exactly the phraseology 
which has been used in the Insolvency Act, and it would be most 
undesirable that the same expression used in two enactments dealing 
with the rights of the creditors should receive two different interpre- 
tations. Having regard to these considerations and to the judgments 
which are directly in point 1 would answer Jthe question referred to 
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the Full Bench in the aflirinatiTe.” Per Sir Shadi Lai, 0. J. The 
eame view has been taken in the recent Full Bench case of In Be Sella-^ 
muthu Servai, 47 Mad. 87 (F. B.): 1924 M. W. N. 94, and also in 
Sankaranaiyana Pillai v. Bajamant^ 47 Md. 462 : 46 M. L. J. 314, and 
yarayan (Janesli v, Sayunabai (jlanyadkar, 26 Bom. L. K. 1200, 
Kuifpttsami v, Marlmuthuy 82 Ind. Cas. 438: 47 M. L. J.'487 : 1924 
M. W. N. 807. The Concensus of opinion of all the Indian High Courts 
seems to have been that a Hindu father who had incurred debts 
and was adjudged an insolvent and liis estate vested in the Official 
Assignee, and the Official Assignee steps into the shoes of the father and 
can sell the sons' shares also in the ancestral estate to discharge such 
debts which were neither illegal nor immoral. 

But in the Patna High Court case of Sant I^asad Sinyh v, Sheo 
]Jut Sinyh-i 1. L. R. 2 Patna 724, it has been held no doubt there is 
a line of cases long before Sahu Banichnndra^s Case, 1. L. R. 39 All. 437 
(P. C.), was decided by the Judicial Committee, that the member of 
a joint Mitakshara family has an interest which is capable of passing to 
a Receiver upon insolvency. But Baku Bamchandra^s case authorita- 
tively decides that that view can no longer be maintained. Therefore 
joint-family property is not property which vests in the Court or 
Receiver under Sec."^28. See also Baja Brij Xamln v. Manyla Pramdy 
46 M. L. J. 23 P. C. :28 C. W. N. 263 ; 21 A. L. J. 934, But in 
Amolak Chand v, Mansuk Bai Manganlaly T. L. R. 3 Pat. 857, the 
Patna High Court dissented from the above view in Sant Prasad v. 
Shea Butt Sinyh, and Sahay Namin v, Wajed Hossain, and has now 
held that where the father of a joint-Hindu family and his two major 
sons engaged in business which proved unsuccessful and they were 
adjudged insolvents and a Receiver was appointed, not only their 
shares but also the shares of the minor sons vested in the Receiver, and 
that ancestral property is *property* within the meaning of Sec. 2 (1) 
(d) and is liable to be sold in satisfaction of antecedent debts. 

Oontravy view of tho Privy Coundl. — The Privy Council, however, 
in the recent case of Sat Narain v, Bekari Lai, 51 1. A. 22: I. L. R. 6 
Lahore 1 : 47 M. L. J. 857 : 1925 A. I. R, (P.C.). 18, in appeal from 
the Full Bench case of Behari TaiI v. Sat Narain, I. L. R. 3 Lahore 
329, has held, contrary to the long cherished views of the Indian High 
Courts, that ** it is well established law that in families governed by 
the law of the Mitakshara no co-paroenef has in the joint-family proper^ 
ty ai^ separate and defined Aare, alUiough in Northern India at best 
a cchpardeiiar of such joint-family property has a right to obtain paiti-^ 
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tion. A creditor of a oo-parcenar may, under cei*tain circumstances, 
obtain a partition of his debtor’s share in joint-famiJy property and 
when in execution of a decree a ceurt sells what is joint-family pro- 
perty as the property’ of the judgment-debtor, the purchaser at the 
court sale may under certain circumstances obtain a good title to what 
he purchases. But the property of an insolvent, which by Sec. 17 of 
the Presidency Towns Insolvency Act, Sec. 28 (2) of the Prov. Insolven- 
cy A(;t, vests in the Receiver must mean the property which is divisible 
amongst his creditors. It i/t wrong to sag that when a Hindu happens 
with his Mona to constitute a joint family subject to the law of the 
Mitakahara, is adjudged insolvent, not only his own rights but all the 
rights and interests of his sons who are his co~parceners in the joints 
■amily property vests in the Receiver by virtue of the adjudication 
Jone. It is certainly a startling proposition that the insolvency of 
one member of the family should of itself and immediately take from 
the other male members of the family their interests in the joint pro- 
perty, and from the female members their right to maintenance, and 
transfer the whole estate to an assignee of the insolvent for the benefit 
of his creditors. The father’s power to dispose of the joint property is 
not absolute but coiiditioiiul on his having debts which are liable to 
be satisfied out of that property, and Sec. 2 (1) (d) contemplates 

absolute and unconditional power of disposal.” 

Hindu Family Firm. — Where one of 5 brothers representing a 
Hindu family firm was adjudged insolvent and the others were minors 
and it was further directed that the entire family property including 
the shares of the minor brothers should vest in the Official Receiver, 
held that the direction as to the vesting of the shares of 4he minor 
brothers in the family trade and property was improper. Sathirasagam 
Pittai V. Meenakshisundaram Iyer, 14 L. W. 361. 

In a joint family governed by the Dayabliaga School of Hindu Law 
and having an ancestral trade, the share of the minor is not liable for 
debts contracted for the purposes of a new business started by the karta 
or manager of the family. On adjudication in insolvency of the adult 
members, the minor’s share does not vest in the Receiver. 
If, however, any of the new firm’s assets get into the possession of the 
minor, the Receiver is entitled to realise them for the benefit of the 
general body of creditors^ but an individual creditor cannot, in any 
event, realise those assets for Us own benefit and without the Receiver 
ae a party. Banyan Charan v. Krishna Dhan, 20 A. L. J. (P. C.) 409 : 
49 Cal. 600: 26 C. W. N. 954 : 48 M. L. J. 410: 85 C. L. J. 498. 



126 PBOVINCUL INSOLVENCY ACT, 1920. jSSOb tt. 

Fartnership Aaaeta. — Vide notes under See. 2 (1) d. 

What is not *FropertyJ — (1) Trust Property. — “ The amendment in 
the definition of ^property’ in Sec. 2 (d) makes it clear that trust 
property is not to be dealt with under the Act as property of the 
insolvent ” — Notes on Clauses. Property held by the insolvent in 
trust does not vest in the Official Assignee, In Be. Vardalacca C karri 
2 Mad. 15. Thus it does not include gold and sovereigns entrusted 
to a jeweller to be made into ornaments, Baja Mulraju v. Official 
Assignee, Madras, 2 M. L. W. 312 : 17 M. L. T. 247 : 1916 M. W. N 
262 : 28 M. L. J. 403 : 29 Ind. Cas. 37. 

(2) Provident Fund. — Under Sec. 4 of the Provident Funds Act as 
amended by Sec. 2 of the Provident Funds (Amendment) Act, 1903, a 
Hallway Provident Fund of the insolvent is not liable to attachment at 
the instance of the creditor of the subscriber, C. JJ. M. Bindley v. Joy- 
narain Marwari, 24 C. W. N. 288. ** By virtue of Sec. 4 of the Provi- 

dent Funds Act, neither the Receiver nor the creditors of an insolvent 
have any right to money drawn by the insolvent from his compulsory 
deposit in a Railway Provident Fund,** Nagindas Bhukhandas v. 
Chelahhai Gulahdas, 66 Ind. Cas. 460. A deposit in a Provident Fund, 
which so long as the subscriber was in service was a compulsory deposit 
within the meaning^of Sec. 2 (4) of the Provident Fund Act and is not 
attachable by a creditor the moment the subscriber retires. Devi 
Prasad v. Secretary of State, 21 A. L. J. 454. The deposits of a 
Railway servant in the State Railway’s Provident Institution are 
compulsory deposits, and therefore, they are not attachable while he 
is in service or on his death, or on his retirement, under Sec. 47 ot 
the Provident Funds Act. Similarly the subsequent accretions 
euch as contributions, interest or increment to the original deposits 
are not attachable. Secretary of State v. Bajknmar Muk/ierji, 60 
Cal. 347. Under Sec. 28 (5) of the Provincial Insolvency Act, V. of 
1920, the only property which is exempted from the scope of adjudica- 
tion is property of’ the insolvent which is exempted by any enactment 
from liability to attachment and sale in execution of decree. Hence 
the deposits in the Provident Fund being exempted by enactment 
from attachment are not * property ’ and do not vest in the Receiver. 

A deposit in General Provident Fund by an optional subscriber 
within the meaning of H||^e 3 of the Rules regulating the General Pro- 
-vident Fund and which is not capable of withdrawal except under 
Rules 10, 16 d:. 18, is a compulsoiy deposit within the meaning of Sec. 

2 of I^Le Provident Fund Act 1897, as amended by Act IV of 1903, the 
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test being whether the money is payable on demand or at the option of 
the subscriber or depositor. Such a deposit is exempt front attach- 
ment. Juggaimath Thirans v. Taraprasannoy 1. L. R. 3 Patna 74. 

(8) Pensions. — Under Sec. 4 of the Pensions Act XXVIII of 1871 
political pensions are not attachable and therefore do not vest in the 
Receiver. Rarimm Das v, Faiyazi Begum, 20 A. L. J. 172. 

(4) Agrieultural Holdings. — ** Agricultural holdings being exempted 
from attachment do not vest in the Court and his dwelling house being 
also exempt from atta^ment does not vest in the Receiver/’ Sagar 
Mall V, Bao Girraj Singhy 39 All. 120: 14 A. L. J. 1031 : 38 Ind. Cas. 
171. Before ordering sale of occupancy holding of an insolvent the 
Court should have come to a decision that the holdings are transferable 
without the consent of the landlord, Arman Sardar v. Satkhira Joint 
Block Co.y Ld.y 18 C. L. J. 664. Under the C. P. Tenancy Act occu- 
pancy tenancy rights are exempt from attachment and when the tenant 
is declared insolvent those rights do not vest in the Receiver, Sitaram 
V, Sluiikh Sardary 13 N. L. R. 216. When a mortgage has been 
executed by a member of an agricultural tribe to whom the provisions 
of the Bundelkhand Alienation of Land Act, 1903, apply in contraven- 
tion of that Act, even a decree passed in a suit for sale and a sale in 
execution following thereon cannot pass a good title in the mortgaged 
property to the auction-purchaser; nor does it make any differejice that 
after the passing of the decree the judgment-debtor has become insol- 
vent, because under the terms of the Act the mortgaged property does 
not vest in the Receiver in insolvency and cannot therefore be sold 
by him,” Hanuman Frosad Narain Singh v. Ilarakh Narain, 42 All. 
142: 68 Ind. Cas. 661. The provisions of the Provincial Insolvency 
Act cannot or do not apply to any suit or proceeding under the Agra 
Tenancy Act and there is no bar in the Insolvency Act to a suit against 
an occupancy tenant who has been declared insolvent for recovery of 
arrears of rent of an occupancy holding; and such holding cannot be 
dealt with by an Insolvency Court, Kalka Das v. Gajju Singhy 43 All. 
610 F. B. : 19 A. L. J. 439: 62 Ind. Cas. 897, overruling Baghubir 
Singh V. Bam Chundery 8. A. L. J. 1287. See also Farhati v. Shyam- 
rikh, 44 All. 296: Lala Govindram v, Kvnj Behari, 83 Ind. Cas. 808. 
Where a malguzar having Sir land is declared insolvent his proprietory 
rights in the Sir. land vest in the Insolvency^pourt, but the occupancy 
rights which he acquires under Sec. 49 of the C. P. Tenancy Act do 
not vest in the insolvency Court, and the latter has no. jurisdiction 
whatever over them. No one but the proprietor of the Sir land can 
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divest him of his occupancy rights therein. Sri Kishaii v. J^Ugoba, 
76 Ind. Cas. 634. 

(8) Reversioner’s Interest. — The contingent interest of a reversioner 
to succeed after the death of a Hindu widow does not vest in the 
Official Assignee, Anoji v. Itatanjiy 21 Bom. 313. 

(6) Bare Right to Sue. — The word property under the English Insol- 
vency law includes claims in the nature of damages which have 
accrued due prior to the date of insolvency except such as arise from 
bodily or mental suffering or personal incon^hience of the biipkrupt 
or from injury to his person or reputation. Any property or interest 
in property which a person can in law or in equity transfer or assign 
or dispose of intervivos by test amen tar>' instrument, can be affected 
by him with a trust provided the object of the trust is law'ful. A 
claim for breach of contract which has become due to the insolvent prior 
to insolvency and lias not been paid to him vests in the Receiver. 
Motiram Vaiilatnuii r. rahhtj Rat, 80 Ind. 141 : 1925 A. I. R. (S.) 
159. 

Shall vest. — ** Sec. 18 (2), now Sec. 56 (1), of the Provincial In- 
solvency Act contemplates on every adjudic*ation of insolvency an order 
by the Court appointing Receiver for the insolvent’s estate and without 
such an order the estate does not vest in the Official Receiver under 
Sec. 19^ (2) now Sec. 57. Heiic^e a sale of the estate by the Official 
Receiver without such an order does not give the vendee any title,” 
Mut/imwami Siriimiar i\ Samoo Kandmi't 43 Mad. 869: 39 M. L. Ji 
438. if the Court subsequently passes an order vesting the pro- 

perty in the Receiver, the vendor’s title to the property becomes com- 
plete either on the principle of ratification or under S. 43 of the 
Transfer of Property Act. SimmmuUi r. Jhsav fSatikamm, (1926) A. 
l.R. (M.) 249. *^The eiGFect of sub-secs. (2) and (6) of S. 16, corresponding 
to sub-sections (5) and (7) of the present Act is that, while no vesting 
of the property of the insolvent in the Receiver takes place until an 
order of adjudication is made and it is the order of adjudication which 
vests the property, nevertheless, by legal fiction, the vesting of the 
property of the insolvent in the Receiver must be deemed to have 
taken place, when once an order of adjudication has been made, at 
the date of the presentation of the petition or, in other words, the 
commencement ' of the 'iHBolvency. It follows therefore, that the in- 
solvent cannot make a valid alienation of his property betw^n the 
dites of the presentation of the petition and the order of adjudication, 
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Sheonath Singh v, Munsi Ham, 42 All. 433 : 55 Ind. Cos. 941 : 18 L. 

J. 449. Under Sec. 16, now 28, of the Provincial Insolvency Act, a 
Court making the order of adjudication is vested with the whole of 
the property of the insolvent and no creditor to whom the insolvent is 
indebted in respect of any debt provable under the Insolvency Act 
has any remedy against the property of the insolvent in respect of 
the debt, nor can he commence any suit or other legal proceeding 
•except with the leave of the Court and on such terms as the Court 
may impose. The perijtission of a Court to sue an insolvent under 
Sec. 16, now Sec. 28, is contingent on tlie suit being brought and 
•cannot be given afterwards, and the proceedings started without such 
permission are vlfra vire/t and do not constitute rrs judirafa^ Trim- 
hak V, Sheoram, 65 Ind. Cas. 941. The property of the insolvent 
though situated in a foreign country vests in the Court under Sec. 
16 (2), now 28 (2), of the Provincial Insolvency Act, Vniupadi Ihii v. 
Govind Singh, 65 Ind. Cas. 334. 

Suits and Appeals by the Insolvent. — As regards the right of nc'tion 
■of an undischarged insolvent to sue, the general rule is that the right, 
except for personal injuries and the like, x)asses to the trustee, but 
even where the rights pass to the trustee, the bankrupt might sue, 
the amount recovered being subject to the rights of the trustee to 
<;1aim the proceeds. So it was held in Wtidling v, Oliphantf (1875) 

1 Q. B. D. 145, that a bankrupt may sue for rent due, and in Buchan v. 
Hill, (1888) W. N. 233, that he may sue for partnershit) accounts. 
Having regard to the provisions of Sec. 47 of the present Engl^ Bank- 
ruptcy Act there can be no doubt that the bankrupt has the right to 
maintain an action in respect of property of every kind, subject to 
the intervention of the trustee. In an action against a Bank by a 
trading customer who had become bankrupt and his trustee in bank- 
ruptcy for damages for breach of contract the jury found that the 
Bank had agreed with the customer to supervise the financial side of 
his business during his absence on military service and to take all. 
reasonable steps to maintain his credit and reputation, had by its 
negligence in the discharge of his duties under this agreement caused 
the bankruptcy of the customer. Held, “ that the right to claim 
damages for the injury to the bankrupt’s credit and reputation did not 
^ass to the trustee in bankruptcy hut renuHhied in the bankrupt,^* 
Wilson V. United Counties Bank, Ld., L. R. 1920 App. Cas. 102. 

Conlllet of Anihoriiios in India. — ^In India there has been some conflict 
of opinion. In Kristo Komul v. Sures Chandra, 8 Cal. 566 : 12 C, L. R. 

9 
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263, it was held that, a prior purchaser from an undischarged insolvent 
of the latter’s share in immovable property was entitled to recover 
from the subsequent purchaser from the official Assignee. A contrary 
view seems to have been taken in Itawtandson v. Champion, 17 Mad. 
21 and in A. 2i. Miller i>. Ahinas Chandra, 2 C. \V. N. 372. Again 
Itawlandson’s case was distinguished in Sriramulu v, Andalmal, 30 
Mad. 140 : 17 M. L. J. 14, and the rule laid down in Kristo KomuVs' 
case was approved. Finally in the Patna High Court it was held in 
Khelafnt IIoH.sam v. Ajmal TIossain, 54 Ind. Cas. 699, that a person 
who has been declared an insolvent cannot, while his estate is in the* 
hands of the Receiver, maintain a suit in his own name, even though 
the Receiver has refused to bring such a suit. Rut Umar Bahadur v. 
Khwaja Muhammad, 79 Tnd. Cas. 56: 1924 A. T. R. 667 (Patna) does, 
not decide this point, though the opinion expressed by Mullick, J.,. 
therein is in favour of supporting the right of an insolvent to bring a» 
action in his own name. 

In Konda Pillai r. Didnvant Bamchandra, 13 L, W. 616: 1921 
M. W. N. 535 : 62 Ind. Cas. 854, it has been held that though there are* 
w'ords wdiich may be read as making insolvency equivalent to civil death 
of the insolvent and taking aw'ay his common law rights of action, 
still for protecting the rights of creditors in an insolvent’s property,, 
the insolvency of a judgment-debtor does not render it incompetent for 
him to continue the proceedings by suit or by w'ay of appeal. Tt does 
not follow that the insolvent has no locus standii in filing an appeaf 
against § decree or order passed against him. 

Suits and Appeals against the Insolvent.— A creditor of an insolvent 
has no remedy against his property in respect of the debt other than* 
that provided by Sec. 28 of the Act. Seth Sheolal v. Girdhari TmI, 
78 Ind. Cas. 140. It should be noted that the word ‘ debt ’ used in> 
Sec. 28 (2) is debt provable under this Act. A debt or liability in- 
curred by an insolvent after the order of adjudication is not provable- 
under the Insolvency Act. The jurisdiction of a Civil Court to enter- 
tain a suit in respect of such a debt or liability is not barred by the. 
Provincial Insolvency -Act so as to oust the jurisdiction which vests in * 
Civil Court, to trj- all suits of a civil nature under Sec. 9 C. P. Code. 
The protection which the Insolvency^ Act extends to a debtor against 
his arrest or attachment or sale of his property can only be enjoyetf 
by him in respect of debts provable under the Act. HiraM v. Tultiramr 
^«0 Ind. Cas. 946: 1926 A. I. R. (Nag.) 77. 
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LeaYe of the Court. — ** Sec. 16 has been enacted for the purpose 
of enabling the Court to keep a proper control over tho administration 
of the estate in the insolvency proceedings. After a judgment-debtor 
has been adjudicated insolvent the decree-holder has no longer the 
right to attach his property or to sue for declaration in respect of it 
without tho leave of tho Court.’* Louis Dreyfus v. Jau Mahomed y 49 
Ind. Cas. 421. 

It will be noticed that the order of adjudication does not effect an 
absolute stay of suit against the insolvent but only makes it necessary 
that leave should be obtained from the Court, liamaswami Pillai v. 
Gohindaswami NaikeVy 42 Mad. 319 : 25 M. li. T. 247 : 49 Ind. Cas. 
626. The Provincial Insolvency Act does not authorise an Insolvency 
Court to stay every pending litigation and the Court can only issue an 
injunction if the circumstances enumerated in Orders XXXIX r. 6, 
C. P. Code, or any of them prove to exist. It has no jurisdiction to 
issue an injunction upon a person who is not a party before it, Ram- 
sundar Rai v. Ram Dhyan Ram, 3 P. L. J. 456: C. W. N. Pat (1918) 
303 : 5 P. L. W. 215 : 46 Ind. Cas. 224. Sec. 28 (2) does not prohibit 
the continuance of the suit, or application against the insolvent 
himself, nor does it contain such a prohibition. The section provides 
that after the making of an order of adjudication a creditor of the 
insolvent shall not during the pendency of tho insolvency proceedings 
commence a suit or other legal proceeding without the leave of the 
Court, but not that a creditor cannot go on with a suit or other pro- 
ceeding already pending at the date of adjudication. Ashffhari^egum 
V. Muhammad Yusoofy 61 Ind. Cas. 534. Sec. 28 (2) does not contem- 
plate the grant of permission by the Insolvency Court to continue a 
Civil Suit filed against an insolvent without such permission. Sec. 20 
of the Act however contemplates not only a suit filed before an order 
of adjudication has been made but also one filed after the order, but 
in real ignorance of it. Therefore when a suit is filed against an 
insolvent in the Civil Court in ignorance of the adjudication order 
and consequently without the permission of the Insolvency Court, the 
Plaintiff cannot obtain permission of the Insolvency Court to continue 
the suit under Sec. 28 of the Act. Haji Umar Sharif f v, Jimla Prasad, 
79 Ind. Cas. 662. A firm was adjudged insolvent but no schedule of 
creditors as required by law was prepared nor was notice of the insol- 
vency proceedings served upon all the creditors. One of the creditors 
brought a suit against the insolvents to recover tho amount of his 
debts, but the suit was dismissed on the ground that no leave was 
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•obtained from the Court under Sec. 16, now 28, of the Act. Held, 
that* the insolvency proceedings were no bar to the suit, l)es Itaj v. 
JDuni Chand, 60 Ind. Cas. 588. An application under r. 6 Or. XXXIV 
•C. P. C. for a personal decree against a mortgagor is not a new 
proceeding but a continuation of the original suit and does not come 
under the bar of Sec. 16, now Sec. 28 of the Provincial Insolvency 
Act. The issue of a personal decree against a mortgagor is not the 
^rant to the mortgagee of a remedy against the mortgagor within the 
meaning of Sec. 16 now Sec. 28, Kuhan Chand v, Sohan Lai, 2 Lahore 
95 : 59 Ind. Cas. 710. The obtaining of leave is a matter between the 
Receiver and the Court w'liose officer he is, and the fact that the leave 
of the Insolvency Court has not been obtained is not a valid defence 
which a defendent can raise to a suit by the Official Receiver without 
leave of the Court. The Official Heceiver, Coimhatore v. D. D. Kanga. 
14 L. W. 655: 1921 M. W. N. 858 following In lie. Branson 1914 2 
K. B. 701. 

The leave contemplated in this section is a leave whi(;h ought to 
be obtained before commencement of a suit and cannot be granted after 
the same is filed. In Be. Dwarkadoss, 17 Bom. L. B. 925. 

“ Shall.” — A decree-holder in respect of ivhose judgment-debt an 
order declaring him insolvent and appointing a Receiver has been 
passed cannot parri passu with the proceedings in insolvency go on ex- 
ecuting his decree in the ordinary way against the judgment-debtor, 
Gouri Dutt v. Shanker Lai, 14 All 358. 

Pendency. — An insolvency proceeding w^ill be considered as pending 
where the Receiver has not yet been discharged and the insolvent has 
not applied for and obtained his discharge, Jecvanji Mamooji v. 
Ghulam Hussain, 12 S. L. R. 20 : 47 Ind. Cas. 771. 

The words ^during the pendency of the insolvency proceeding” 
being placed after the word * ‘shall” and in immediate conjunction 
with the words “have any remedy against the property of the insol- 
vent ” appear to be limited in operation to that provision beginning 
with the words “or shall” and relating to the commencement of a suit. 
The provision as to the commencement was treated as governed by the 
words “ during the pendency of the insolvency proceeding.” In Be. 
Dwarkadass 17 Bom. L. R. 925 : 40 Bom. 235. But the question as to 
when the insolvency proceeding ceasq^ to be pending was not discussed in 
that case. And the point really decided was that a plaint filed without 
the previous leave of the Insolvency Court, even if filed within the 
period of limitation for such‘ a suit, could not be given retrospective 



REPUTED OWNERSHIP. 


See; 28(3).] 


isa 


effect as a suit commenced within the period of limitation by an order 
of the Insolvency Court, granting such leave if made after the suit 
had become barred by limitation. The primary operation of the firords 
“during the pendency of the insolvency proc^eedings ” is to govern a 
provision barring the existence or continuance of remedies on the part 
of a creditor against the property of the insolvent. One of the main 
objects of every adjudication of an insolvent is to make his estate divi- 
sible amongst the creditors, and it must often occur that valuable 
estates are still in the hands of the Receiver, and in process of realisa- 
tion for that purpose at the date when the insolvent applies for his- 
final discharge. That being so, it appears to be inconceivable that the 
Legislature could have intended that any individual unsecured creditor 
could have the uncontrolled right to attach and in execution realise any 
monies or property of the insolvent in possession of the Receiver or 
that he should have the uncontrolled right to enforce such remedies 
against property still remaining in the possession of the insolvent or 
any other per.son in +ru8t for the insolvent. For these reasons, one 
would not be justified in adopting a construction limiting the operation 
of the provisions to the period prior to the order of the Insolvency 
Court granting or refusing discharge of the insolvent. Bowe ds Co. v. 
Tanthean Taikf T. L. R. 2 Rang. 643 : 84 Ind. Cas. 909. The refusal of 
discharge to an insolvent is not necessarily a determination of the 
insolvency proceedings, and inspite of such refusal, the bar against the- 
commencement of a suit against the insolvent after the adjudication 
order laid down by Sec. 28 (2) continues to operate, and a creditor of 
an insolvent is not entitled to commence a suit for the recovery of a 
debt against the insolvent without leave of the Insolvency Court. The- 
plaint in such a suit must be rejected. 


Sub-seetion (8). — ^The property of the bankrupt comprises all goods 
which at the date of the presentation of the petition were in the order 
and disposition of the bankrupt in his trade or business by the consent 
and permission of the true owner under such circumstances that the 
insolvent is the reputed owner thereof. See Sec. 44 (iii) of the Bank- 
ruptcy Act, 1883. This provision is directed against a false credit 
obtained by a person carrying on a trade or business from the visible 
possession of property to which he is entitled, F^esency v. Wells 1867 
26 L. J. C. P. 129. And its effect is to transfer to the Receiver certain 
property which does not belong to the insolvent or in which he has 
only a qualified interest. 
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In order that property may come within this provision the follow- 
ing conditions must be satisfied: — 

(1) The insolvent must be carrying on a regular trade or business. 

(2) The property must be goods i.e., personal chattels or choses in 
action aiid debts due or growing due to the insolvent in the course of 
his business or trade, Colonial Hank v. Whitney 18S5 30 Ch. D. 261. 
No interest in lands is within the reputed ownership clause, but if 
land and personal chattels are leased together, e.ij,, a furnished house 
or land with machinery standing thereon as one subject matter and at 
one entire rent, and the receiver disclaims the lease he cannot claim 
the chattels under the doctrine of reputed ownership, Exparte Allen, 
Re, Fiixavll 1882 20 Ch. D. 341. And therefore fixtures are not within 
it, Horn v. Raker, 1808, 2 Smithes Leading Cases 11th Ed., 232. 

(3) The goods or debts must be in the possession or in the order and 
disposition of the insolvent or his agent by tlie consent and permission 
of the true owner, Joy v, Campbell 1804 1 Sch. & Lef. 328. But if the 
bankrupt is a trustee and the goods are trust property the reputed 
ownership clause has no application, Joy v, Campbell, mpra. See also 
Watkins v, Cvsiotm L. R. 8 Ch. App. 520. 

True Owner and Reputed Owner. — The principle that a person who is 
under an obligation to convey property to another is in a Court of 
Equity a trustee of such property for the latter, does not apply in 
cases where the repiited ownershii) clause of the Insolvency Act is in 
question. Hence where certain shares belonging to a debtor 
were transferred to another person without any deed of transfer and 
without giving any notice to the company it was held that these shares 
and the right to receive any distribution of assets in respect of them 
vested, upon his insolvency, in the Official Assignee, Bhavan Mulji v, 
Kavasji, 2 Bom. 542, follow'ed in Punmthavelu v, Bhasyam, 25 Mad. 
406 where it w^as pointed out that the term Hrue oxener* in the Indian 
Insolvency Act included equitable owner as well as legal owuier. Thus 
if the insolvent assigns a debt and if the assignee gives notice of the 
assignment to the person owing the debt the notice by the assignee wdll 
take the debt out of the order and disposition of the insolvent. Ibid, 
If the poperty be in the actual possession and reputed ownership of 
the debtor it wdll not cease to be regarded as his property simply 
because the true owner has kept a guard over it. In Bo. Brown, 12 Cal. 
629. See also Macleod v, Kikabhoy, ^ Bom. 659, In Be. Dwarka Nath 
Mitter, 8 Cal. 68, In Be. Marshall, 7 Cal. 421, In Be. Ouhhay Miller, 

6 Cal. 633 : 7 B. L. R. 29. It has also been held in Moti Bam v. E. H. 
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liodweU, 21 A. L. J. 32: 1923 A. 1. R. 159 (Allahabad) that Sub-section 
jt> is as clear as it can possibly be and provides un ambiguously that no 
property over which a secured creditor has a legal charge shall be 
■aftected by any of the provisions of sub-section 3 which x>i'ecede it. If 
the Receiver realises the property, the debt due to the secured creditor 
at the date of realisation, constitutes a charge payable to the creditor 
out of the amount so realised. But in a recent case Shatnaldas 
Kshettry v. Vlianindraiiatk^ 1923 A. 1. R. 532 Cal. : 73 Iiid. Cas. 467, 
a trader entered into an agreement with certain bankers under which 
the latter was to make advances on the security of his jute kept in his 
godown. The arrangement was tiiat the key of the godown was to be 
kept with the bankers, but that the trader was to do the buying and 
selling hidf'pendeutly and to have the delivery of the jute. The trader 
W'as subsequently declared insolvent and the bankers claimed to be 
‘secured creditors’ in respect of the jute wJiicli lay in his godown. Held 
that though by the law in Rngland it is true that a mortgagee is the 
true owner and where he allows the mortgagor to be in possession of 
the goods mortgaged, the principle of reputed ownership has been 
applied, tlie question is whether this princi))le is appli(‘able to a case 
having regard to the provisions of Sec. 28 (6) of the Provincial Insol- 
vency Act. “ If a secured creditor can proceed to realise his security 
•or deal wdth it in the same manner as he would have been entitled to 
do, had Sec, 28 not been passed, we do not seo how the reputed owner- 
ship clause in sub-section 3 of section 28 can have any operation. It 
may be said that this interpretation of this section would be against 
the spirit and object of the reputed owMiership clause in sub-section 
5 of section 28. But having regard to the express terms of clause 
<6) of the section we are bound to give effect to the provisions of that 
sup-section 6.’' The law, however, has >)een clearly enunciated in He, 
Kaufman Seyal v, T)omh, Exparfe, The Tnistee^ (1923) 2 Ch. D. 89 by 
P. O. Lawrence, J. in the following terms “ The Respondent in this 
ease has two points. The first is that there is a general custom of 
hiring out articles of furniture so as to prevent the inference by the 
public that these articles, although in the possession of the bankrupt, 
were the bankrupt’s own property. The second point is that apart 
from custom the chattels were in possession of the bankrupts in cir- 
oumstanoes which did not necessarily involve the inference that they 
were the property of the bankrupts. As regards the first point, re- 
liance was placed upon Export e Emerson, 41 L. J. (K. B.) 20. The 
trustee on the other hand relied on In He, Tahor in which it was held 
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that the statement that the public at large no longer attri* 
butes ownership of furniture to the persons who are in possession of 
it,’’ is extravagant. As regards the second point the Court held that 
“ the Court is bound to come to the conclusion that the inference of 
ownership which would be drawn by the public is not merely one that. 
**may or may not” arise but is one that must arise. In the absence 
of any general custom as to the hiring, the inference which a reason- 
able man would necessarily draw from the fact that the articles in 
question were in possession of the bankrupts and were being used by 
them in their trade is that the articles belonged to the bankrupts,, 
and the inference so drawn is an inference which, within the meaning 
of Vaughan Williams L. J.’s statement of the law', must arise,'' 

In should be noted that Sec. 28 (6) refers to the rights of secured 
creditors in general, and tliat Sec. 28 (3) is an exception to that 
general rule, applicable only to secured creditors of goods, in trade 
or business, where the goods are allowed to be in the order or dis- 
position of the bankrupt in such circumstances which give rise to 
the irresistible inference in the minds of the public that the goods 
belong to the insolvent. Sec. 28 (6) therefore must be read subject 
to Sec. 28 (3), and it is not correct to say that Sec. 28 (3) has no* 
operation in view of the provision contained in Sec. 28 (6). 

Matters to be Proved. — ^The words ‘ true owner ’ include the 
owner of an equitable interest and that there can also be a reputed' 
owner of that interest and that reimted owner can be the insolvent 
himself, i,e., the legal owner of the property. Mercanti^le Bank of 
India v. Official Assignee, Madras, 39 Mad. 260, following the judg- 
ment of Bhashyam Aiyangar, J. in Puninathavelu v. Bhashyam, 25 
Mad. 406. In Colonial Bank v, Whitneif (1886) A. C. 426 it was held 
that where there w'as an equitable mortgage of shares by the deposit 
of the share certificates and a blank transfer, the registered share- 
holder remaining the legal owner, the depositee got an equitable in- 
terest and that another person could be the reputed owner 'V)f that 
equitable interest. The result is that in the case of a garnisli6e, he 
must be taken to be the true owrner of the equitable interest in a 
motor car. But the car l>eing left in the possession of the insolvent 
with pow'er to use it to all appearances, though ft were his own, he* 
had become the reputed owner. It is essential for the section fo 
apply that he should at the eommentement of the insolvency he the 
leputed owner with the consent of the true ovsner. Now the* 
question is whether the true owner was at that time consenting or* 
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not to the reputation of ownership to the reputed owner and that 
is a question of fact. If before the commencement of the insolvency 
of the pledgor, the pledgee puts an end to the right of the ptedgor 
to use the thing pledged by demanding its return according to agree- 
ment, the thing pledged cannot thereafter be said to be in possession 
with the consent of the true owner. A letter proved to have been 
passed to the proper address of a person must be presumed to have 
reached him in the absence of evidence to the contrary. Ahurt'abamrn^ 
al V, Official Assignee, Madras, 47 Mad. 216. 

Hire Purchase System. — Sec. 28 (3) is Sec. 38 (c) of the English 
Bankruptcy Act, 1914. In Lamb v, Wright ct- Co, (1924) 1 K. B. 867 
an insolvent purchased a pleasure motor-car from the plaintifEs on hir^ 
and purchase system. After he got possession of the car in question 
the insolvent used it from time to time in his trade or husinf^ss. It 
was plain (1) that the car was at the commencement of bankruptcy 
in the possession of the bankrupt, (2) that the possession was with 
the consent and permission of the true owner, (3) that the car was 
used with considerable frequency in the trade or business of the 
bankrupt. Does the Section require, ere a trustee can claim, that the 
consent or permission of the true owner of goods be given not only to 
the possession by the bankrupt but also to their user in his trade or 
business? If this full measure of consent be required, then the defen- 
dant here, on behalf of the trustee, fail in their defence. For it is 
plain that the plaintiff did not consent to the car being used in the 
bankrupt's trade or business, but that he was not aware that it was 
so used. The section requires the full consent. The section is limit- 
ed in its operation to goods in the trade or business of the bankrupt. 
It does not apply to domestic articles of furniture in a bankrupt’s 
private dwelling. If a man consents to the user of his goods in the 
trade or business of another, he knows, or ought to know, that he 
runs a risk of losing those goods by operation of Sec. 38. But if he 
only consents to the use of those goods for private and non-business 
purposes, then is he exposed to the confiscatory provision of Sec. 38, 
merely because the bankrupt without his knowledge, had used those 
goods in and for his trade or business. In Colonial Bank v. Whitney, 
30 Gh. D. 261, Cotton L. J. said I think the true construction is 
the goods must be in his (bankrupt’s) order or disposition for the 
purposes of or purposes connected with trade or business.” Lindley 
L. J. said "the language "in his trade or business'^ means not merely 
visibly employed in his trade or business but acquired for the purposes 
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of the b isiness and used for those purposes.” It would seem to follow 
fiom these dicta that if a motor car be acquired for private use and 
be psimarily employed for private purposes, then it cannot be said 
to be a car in the trade or business ” of the bankrupt. 

Sub-seotions (4). After-acquired properties. — Sub-section (4) lays 
down that the properties acquired by the insolvent between the order 
of adjudication and discharge form the property of the insolvent and 
the Receiver is entitled to take possession of the same. The word 
property does not exclude personal earnings over and above what is 
necessary for the debtor's support and the Court has jurisdiction to 
pass orders as to his earnings after adjudication but before his dis- 
charge, JumnadaH v, Vinayoh, 10 liid. Cas. 698: 7 N. L. R. 19. If 
the mortgage is an assignment of the after-acquired property and 
the mortgagee ac^quires the property before bankruptcy then the 
mortgagee’s title is good as against the Receiver, Tailhie v. Official 
Beceiver 1883 13 A. C. 523. But if the property does not fall into the 
possession of the bankrupt until after bankruptcy then the mort- 
:gagee has no right to the property. Thus if a debt to fall due at a 
future date is assigned and the debt only falls due after bankruptcy 
the assignee has no right to it, Exparte Hall, lie. Whitting 1870 10 
•Cli. D. 615. On the other hand debts due at the date of the assign- 
ment but payable at a future time may be validly assigned and if 
they become payable after bankruptcy they will none the less belong 
to the assignee and not to the Receiver, Ex parte Moss Be. Toward 
1884 14 Q. B. D. 310. A mere license to seize chattels as a security 
for a debt is determinable in bankruptcy since the effect of bank- 
ruptcy is to bar the right to enforce the debt in such a case, Thomson v. 
Oohen, 1872 L. R. 7 Q. B. 527. See also Haslvrk v. Clark, (1899) 1 
Q. B. 699; In Be. Sargeant, (1923) 2 Ch. D. 302. 

The Receiver has a right to the subsequently acquired property 
of an insolvent but the right is subject to 2 qualifications: — (1) if the 
insolvent has acquired the property subject to liens and obligations 
then any property taken by the Official Assignee under that state of 
things is taken subject to those charges and equities and (2) if the 
insolvent carries on trade at a subsequent period with the assent of 
the Assignee of the estate under the Insolvent Act in the first instance, 
the property which is acquired in the subsequent trade will be subject 
in equity to the charge of the creditors in that trade in priority to 
the olaim of the Official Assignee under the first insolvency, Kerakoose 
e. Benjamin Brookes. 14 M. 1« A. 339, Kristo Comtil v. SuresA 
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Chander, 8 Cal. 556: 13 C. L. R. 253, Fatima v, Fatima, 16 Bom. 
452, following Euhe.rt v. Sayer^ 5 Q. B. 965, Ahdul Karim v. Official 
Assignee, 8 Mad. 168, liowlandson v. Champion, 17 Mad. 21. * 

The sums paid into a bank by a bankrupt after the date of the 
receiving order become the property of the Trustee in bankruptcy 
and that the bank were not entitled to credit themselves with the 
payments made to the bankrupt, as those transactions took place after 
the date of the recieiviiig order and therefore not protected. In Be. 
Wigzell, KsiMirte Hart, 1921 2 K. B. 835. 

Ill Macleod v. Ji. H. A: C, I. By. Co., 7 Bom. L. R, 618 (reversing 
^ Bom. L. R. 387) an employee in the defendant company, an insol- 
vent, was entitled to a certain sum contributed by him towards the 
Provident Fund subsequent to his insolvency. The company was 
held to have no authority to pay the money to him after receiving a 
letter from the Official Assignee. But see C. D. M. llindley v. Joy 
yarain Manrari, 24 C. W. N. 288, and notes under Provident Fund 
^npra. 

An agreement by whicJi u scheduled creditor accepts a present 
cash iiayment and a promise of future payment in settlement of the 
debt from an undischarged insolvent not shown to have carried on 
any trade or business and without the knowledge and assent of the 
Official Assignee, was held to be not enforceable and neither the 
second qualification mentioned in Kerakoose v. Brookes nor the prin- 
ciple laid down in i^ohen v. Mitchell iras held applicahle, Naoroji v. 
Kazi Siddiq Mirza, 20 Bom. 636. 

A mortgage of subsequently acquired property by an undischarged 
insolvent was held to be invalid against the Official Assignee who took 
the property free from incumbrances, Bowlandson v. Champion, 17 
Aiad. 21. In Sriramtdu Naidu v. Andalanial, 30 Mad. 145: 17 M. L. 
J. 14 (17 Mad. referred to) an undischarged insolvent was held en- 
titled to recover certain immoveable property which he became 
entitled to by inheritance. ** No doubt the rule formulated in 
Cohen v. Mitchell does not extend to such an interest. But here 
there is no question of any contract or transfer by tbe insolvent re- 
lating to his after-acquired immoveable property.” The property 
moveable or immoveable acquired by the insolvent after adjudication 
but before final discharge oen be transferred by him provided it is 
honafide and for value, AH Muhammed v. Vadi Lai, 21 Bom. L. R. 
849. 
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MahomMUm Law. — It is an established principle of Mahomedan 
Law that when the consent of the heirs of a Mahomedan to a bequest 
in a will in favour of an heir has been signified the legatee takes from 
the testator and the consent does not operate as a transfer by the 
heirs of a right which has in the meantime vested in them. There' 
may be perhaps some conflict between this principle of Mahomedan 
Law and the strict v'ording of Sec. 16 (4), now Sec. 28 (4) of the In- 
solvency Act, but we think the principle of Mahomedan Law ought to- 
be applied and that such consent would not be aifected by the fact 
of the consenting heirs being insolvents,’* Aziz~un~ntssa Bihi e. O. Jf. 
Chiene, 42 All. 693. All properties such as may be acquired by, or 
have devolved upon, the insolvent after passing of an order of adju- 
dication and before his discharge, forthwith vests in the Court or 
Beceiver, and becomes divisible amongst the creditors. Muhammad' 
Fatima v, Muhammad Mashuq Ali, 44 AIL 617 : 20 A. L. J. 669. As 
regards the right of action of an undischarged insolvent to sue for a 
share of a dower debt due to his daughter from her husband, it waa 
held that the general rule is that the right except for personal 
injuries and the like pass to the trustee; but even where the rigkk 
passes to the trustee, the bankrupt might sue, the amount recovered 
being subject to the right of the trustee to claim the proceeds.^ 
Omar Bahadur v* Khaja Muhammed, 79 Ind. Cas. 66 : 1924 A. I. B. 
Pat. 667. 

Difference between the properties mentioned in Sec. 28 (2) and Sec. 26 
( 4 ). — ^The difference between the bankrupl^s estate which vests in the 
trustee iu bankruptcy and after-acquired property, which also vests 
on acquisition, is that the bankrupt can deal with latter until the trustee 
intervenes. If he sues in respect of an after-acquired chose-in-action he 
can obtain a decree, and if the decree is satisfied before the trustee- 
intervenes, the judgment-debtor obtains a good discharge. The ques- 
tion then remains between the trustee and the bankrupt if the after- 
acquisition is discovered. In other words, persons who deal with an 
undischarged insolvent, in good faith, for value, with regard to after- 
acquired property are protected. Cohen v, Mitchell^ (1890) 25 Q. B. D. 
262. Chote Jjil r. Kedar Nathy 84 Ind. Cas. 289, Kuppu Bamanatha v. 
Nagindm, 18 L. W. 868 ; 46 M. L. J. 827: 1824 A. 1. R. (Mad.) 223: 
76 Ind. Cas. 805. It is otherwise with regard to property which actually 
veste in the trustee at the date of adjudication order. Whether or not 
the defendant knew that he had no right to sue for the money be said 
he had advanced to the plaintiffs seems immaterial. He must be taken 
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to have known that his outstandings pass to the Official Assignee. It 
is quite clear that unless the adjudication order is annulled the insolvent 
cannot execute the decree. A suit will lie to set aside a decree obtained 
t)y fraud. Andrew Rozario v. MuJiammad Ehrahim Serang, 48 Bom. 
■583 : 26 Bom. L. R. 695. 

Insolvent’s right of suit regarding after-aequired properties. — In Bamor 
nath Ii/er v. Naf/endra Iyer, 45 M. L. J. 827, the question arose 
whether in the case of after-acquired property the insolvent is en- 
tirely barred from maintaining any suit in respect of it and whether 
the Receiver alone can sue. It w'as contended that because under 
^ec. 28 (2) and 28 (4) all the properties, including the after-acquired 
Property of the insolvent, vested in the Receiver therefore no right 
listed in the insolvent himself and he is not entitled to maintain a suit. 
Following Sriramulu v, Aiidalamal, 30 Mad. 145 : 17 M. L. J. 14, it 
was held that in the case of after-acquired property the insolvent has 
a right to maintain a suit subject to the intervention by the Official 
Receiver or the Official Assignee, and that if the Official Receiver or 
the Official Assignee did not intervene the insolvent was entitled to go 
on with the suit. 

SabHMoiloii (5). — This sub-section is an exception to sub-section (4). 
All properties of the insolvent acquired both before and after the 
order of adjudication vest in the Receiver subject to certain excep- 
tion, viz,, excepting those properties that are excluded from attach- 
ment under Sec. 60 of the C. P. C. Thus the Provident Fuad 
being excluded from attachment under Sec. 60 of the C. P. C. is not 
attachable and therefore does not vest in the Receiver. C, D, M. 
Kindly v, Joy Narain Marwari, 24 C. W. N. 288, Jagannath Therans r, 
Taraprasanna, I. L. R. 3 Pat. 74. 

Under this sub-section the only property of the insolvent which is 
•exempted from the scope of adjudication is property of the insolvent 
which is exempted hy any enactment from liability to attachment and 
sale in execution of a decree. The share in a joint family property is 
not saved from such attachment and sale and therefore not outside 

For Agricultrcd Holdings. Trust Property JoinUFamily Proper- 
ty Jsc . — See notes under Section 2 (1) (d) and 28 (8) Supra. 

Sub-section (6). '* Secured breditor.*’- ‘‘Sub-section (6) provides un- 
ambiguously that no property over which a secured-creditor has a 
legal charge shall be affected by any of the provisions contained in the 
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Sub-sections which precede it. Sec. 47 lays down the procedure to be 
adopted by a secured creditor, but his rights under the section must 
necessarily be postponed, when the legality of the charge is questioned.” 
Moti Ham v. liodwdl, 21 A. L. J. 32 : 1923 A. I.* K. (All.) 169. 

For what constitutes a secured creditor vide, notes under Sec. 2 (1) e 
suirt'a. 

The right of the secured creditor to realise or otherwise deal with 
his security is unaffected by the presentation of a bankruptcy petition 
or the making of the receiving order, Sec. 9 (2) of the Bankruptcy Act, 
1883. Thus the Court has no jurisdiction to restrain a mortgagee of 
the bankrupt’s property from selling the property, Re, Evelin, Exparte 
General Public Works and Assets Co., 1894 2 Q. B. 302; nor wdll it 
restrain a mortgagee from proceeding with a suit to enforce his mort- 
gage, Exparte Jiirsty Re, Wherly 1879 11 Ch. D. 278. A mortgagee of 
the land who gains possession even after bankruptcy is entitled ns 
against those claiming under the bankruptcy to the crop growing on 
the land, as against th4 Official Receiver to the possession of the land,. 
Re, G rod on, Exparte Official Receiver 1889 6 Morr. 115. 

Is Receiver a Necessary Party in a Mortgage Suit. — Where a 
person prior to being adjudicated insolvent executes a mortgage, 
the mortgagee as a secured creditor has, by reason of Sec. 28 
(6), a right to proceed with a suit upon the mortgage and to realise 
his security inspite of the fact that the equity of redemption has 
vested in the Recover who has no right tq transfer the property free 
of the claim of the mortgagee. In view' of the w'ords in the same 
manner** in Sec. 28 (6) it was doubted as to whether the Receiver was 
a necessary party. Mohammad Muniruddin Khan v. Mahmud Buksh, 
63 Ind. Cas. 91. The point has been finally settled by the decision in 
Jagannath Marwari v. Kalachand Rannerjee, 41 C. L. J. 290, in which 
it w'as contended that in a mortgage suit, all persons having an interest 
in the equity of redemption must be made parties, and as the right of 
the insolvent vested in the Receiver he was a necessary party. Under 
Sec. 58 of the Act, the interest of the insolvent vests in the Court 
where no Receiver is appointed. Can it be said that the mortgagee wras 
bound to sue the Court in order to enforce the mortgage? That 
would be clearly absurd. The reasonable construction of Sec. 28 (6> 
must, therefore, be that a secured creditor is not in any way affected 
by the other provisions of that section and for the purpose of euforc- 
ing his mortgage, it should he held that the title to the property re* 
mained xcith the mortgagor. 
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HIb Rights.— “ It is well-established that a secured creditor standa 
on a different footing from that which is ordinarily occupied by 
unsecured creditors. The position of a secured creditor is dealt with 
Sec. 28 (6) and Sec. 47 of the Provincial Insolvency Act. Sec. 28 (6) 
is very emphatic in providing that the provisions of the Provincial 
Insolvency Act should not in the least touch a secured creditor who is 
entitled to realise or deal with his security in any way he chooses^ 
unhampered by the provisions of the Povincial Insolvency Act. 
Speaking broardly, under Sec. 47, a secured creditor may do one of the 
three things; he may enfon^e his security and prove for the balance 
that may be due to him; or he may relinquish his security for tne 
general body of creditors and prove for the whole debt that may !'e 
due to him; or he may value his secuirity and receive a dividend for 
the balance that may be due to him subject to the right of the Court 
to redeem the security. He may also ignore the Insolvency Court 
altogether in which case he must be content with his security and 
will be debarred from claiming any dividend if his security should 
prove insuffic-ent.” Satif Vramd Sinffh v, Sheo J)utt Nnif/, I. L. R. 
2 Patna, 724. Where any part of the insolvent\s property is subject 
to a mortgage, the value of the Insolvent’s right to redeem that pro- 
perty can only be his assets available for distribution. Crovindu i?. 
Ahdul KadiVf 1923, A. I. R. 150 (Nag.) Only the property of the insol- 
vent vests in the Official Receiver. The Act does not empower the latter 
to sell the former’s estate free from encumbrances even with the consent 
of the mortgagee. Such a consent could not be implied merely from 
the absence of a reply by the mortgagee to a letter of the Official Re- 
ceiver stating that he would sell the property free of the mortgage in 
case he did not reply. Held also that an unsuccessful attempt of tho 
mortgagee in the insolvency jurisdiction to get cancelled tlie sale held 
by the Official Receiver free from encumbrances did not estop tho 
mortgagee from thereafter filing a suit to enforce his mortgage., 
Kamiappa Mudaly v. Baju CheMiaVy 47 Mad. 605: 47 M. L. J. 16: 
79 Ind. Gas. 850: 1924 A. T. R. (Mad.) 761. 

A discharge does not affect the mortgage debt, and a Receiver 
as a condition of dealing with mortgaged property has in every case 
to pay off the mortgage, even when the mortgagee has not sought to 
be placed in the schedule, the position of the mortgagee being essen- 
tially different from that of the tinseciired creditors” SridJiar Narain 
V, Atmaramy 7 Bom. 455. Held also in Sridhar Narain v. Kriahnaji, 
12 Bom. 272 that ” the only interest the insolvent had in the mort- 
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gaged premises was the equity of redemption and this having vested 
in the Receiver what passed to the purchaser was only the equity of 
redemption and nothing more, and he would be entitled to redeem 
.the property. The mortgaged property could not be sold by the 
Receiver without the consent of the mortgagee or paying him off.” 

,raj i^iuuh V. GouH Sahay, 21 All. 227 it was held that a judg- 
ment creditor holding a decree for sale upon a mortgage against an 
insolvent judgment-debtor will not, by reason of his debt not having 
been scheduled in the insolvency proceeding lose his right to execute 
.the decree, following Ilarapri^a Dehya v. Shmna Charan Sen, 16 Cal. 

■ 592, and Hridhar v. Atmaram supra. See also liain v. Bank of 
Bengal, 5 C. •W, N. 16, Gopi Nath v. Guru Prashad, 16 Ind. Cas. 860. 

It seems clear that in respect of properties which are subject ‘ 
.to a mortgage or charge what vests in the Official Receiver upon an 
adjudication of insolvency and the making of a vesting order is the 
insolvent’s equity of redemption which at the time constitutes the 
“ whole of the property of the insolvent.” in such items. This is the 
consequence of Clause (5) Sec. 16 corresponding to Clause (6) Sec. 28 
of the present Act which preserves the right of secured creditors 
without affecting the Official Receiver’s power to administer the encum- 
bered estate ” Mokshagunam Suhramania v, Ramakrishna Aiyar, 42 
M. L. J. 426. If the mortgagor becomes insolvent it is only the equity 
of redemption that vests in the Official Receiver, and if during the 
pendency of the insolvency proceedings, the mortgaged property is 
• compulsorily acquired the mortgagee will be entitled to bis mortgaged 
■.amount from the compensation received for the property acquired. 
Purushottam Naidu v, Rawaswamy, 1925 A. I. R. (Mad.) 245. 

Is Clause (6) Controlled by Clause (2)? — Where a person prior to 
being adjudicated insolvent executes a mortgage, the mortgagee as a 
secured creditor has, by reason of Sec. 16 (5), now 28 (6), a right to 
proceed with a suit upon the mortgage and to realise his security in- 
spite of the fact that the equity of redemption has vested in the Re- 
ceiver, who has no right to transfer the property free of the claim of 
the mortgagee. In view of the w'ords ” in the same manner ” in Sec. 
28 (6)- it was doubted whether the Receiver was a necessary party, 
Mohammad Moniruddin v, Mahmood Baksh, 63 Ind. Cas. 91, Shian 
Saroop V, Nand Ram, 43 All 555: 19 A. L. J. 511 : 63 Ind. Cas. 366. 
But in Mokshagunam Suhramania b. Ramkrishna Aiyar, 42 M. L. J. 
.426 it was held that during the pendency of insolvency proceedings no 
creditor has any remedy against the property of the insolvent or may 
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commence any suit without the leave of the Court, See. 28 (2). In- 
solvency proceedings commence with the presentation of a petitiop. A 
suit commenced thereafter was irregular and the decree and subse- 
quent execution proceedings to which the Ucveiver was not a partu 
did not hind him. The debt due to the appellant was provable under 
tlie Act under Sec. 47 and therefore he could not claim immunity from 
the provisions of Sec. 28 of the Act. The appellant having only an. 
equitable right under the provisions of Sec. 55 (4) of the T. P. Act to 
recover the purchase money from the property that he had sold did 
not obtain the status of a secured creditor until his right was declared 
by a decree of a court. The decree that he obtained cannot be pleaded 
in defence to a claim made by the Official Receiver or the Assignee from 
*■ him. As pointed out in Puninthavela v. Bhashyam Aiyanoar, 25 Mad. 
406, the Official Assignee or Receiver is not affected by the doctrine 
of Us pendens, and the party seeking to bind him by the result of the 
suit must apply to have him joined as a party to the suit under Or. 
XXII r. 10 of the C. P. C. The lien that he had should not in any case 
prevail against the title of a hona fide purchaser without notice and 
that the respondent’s title is not affected by the proceedings taken by 
the appellant behind the back of the Official Receiver. MoJishayunnm 
V. Bamakrishna, 42 M. L. J. 426. « 

P. and K. executed a mortgage on the 10th March 1908 in favour 
of B. They were declared insolvents on the 6th May 1912. On the 
25th October 1912 after adjudication they executed a mortgage in 
favour of N. and with the money obtained thereby B. was paid off. 
The Receiver or the Court made no objection to the mortgage, but 
apparently accepted the position finding that the principal if not the 
sole creditor of the insolvent had been paid off thereby. N. sued on 
his mortgage on the 13th November 1917; and in that suit the heirs of 
K. raised the objection that the mortgage w'as invalid in view of Sec. 
16 (2), now 28 (2). Held that the mortgage in suit, the consideration 
of w'hich was utili.sed towards the discharge of a prior mortgage of the- 
secured creditor was valid and enforceable. Held, also, that it was 
not open to the hei]|( of K. who were neither the creditors nor the 
insolvents nor in any way representing the Receiver to object to the 
validity of the mortgage on the basis of Sec. 16 (2) now 28 (2). Bhianf 
Saroop V. Nand Bam, 43 All 555: 19 A. L. J. 511; 63 Ind. Cas. 366. 

It Clanie (6) Controlled by Glanso (8)?~>In Shamaldas Kshettrtf e. 
Phanindranath, 73 Ind. Cas. 467 : 1923 A. I. R. 632 (Cal.) the Court 
observed: If a secured creditor can proceed to realise his security 

10 
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or deal with it in the same manner as he would have been entitled to 
do had Sec. 28 not been passed, we do not see how the reputed owner- 
ship clause in sub-section 3 can have any operation.” It has also been 
held in Moti Itani v, E. II. Itodwelli 21 A. L. J. 32: 1923 A. 1. 11. 159 
(Allahabad) that Sub-section 6 is as clear as it can possibly be and 
provides unambiguously that no property over which a secured credi- 
tor has a legal charge shall be affected by any of the provisions of the 
sub-sections which precede it, z.c., sub-section 3. So also in Sant 
Prasad Sinfjh v. Sheo Diet Singh, I. L. R. 2 Patna, 724, that a secured 
creditor is entitled to realise his security in any way he chooses un- 
hampered by the provisions of the Provincial Insolvency Act. 

The above rulings practically make sub-section 3 nugatory, con- 
trary to the intention of the legislature. If sub-section 3 had no 
operation at all, there was no reason why it should have been embodied 
in the Act itself. The anomaly created by the authorities cited above 
is due to the fact that the distinction between a secured creditor in 
general and a secured creditor of goods in trade or business allowed 
to be in the order or disposition of the debtor has not been i>roperly 
kept in view. No doubt a secured creditor is not hampered in any 
way by the provisions of the Insolvency Act provided his security does 
not consist of goods in trade or business in the order or disiiositiou of 
the debtor, as contemplated in Sub-section 3. Sub-section 3 is based 
upon the doctrine of estoppel and is an exception to the general rule 
laid down in sub-section 6. 

Sub-section (7), — There may for various reasons elapse a long 
time between the presentation of the application and the order of ad- 
judication passed therein under the Provincial Insolvency Act. lender 
the Presidency Towns Insolvency Act, III of 1909, Section 10, an 
order of adjudication is passed on the presentation of an application 
for insolvency, and in England order of adjudication takes effect from 
the date of an act of insolvency; under the Provincial Insolvency Act 
it takes effect from the date of the presentation of the application 
for the purpose of making the properties of the insolvent liable to 
claims of the creditors. It follows that from that time the property 
of the debtor is made available for the payment of the debts. In 
Rakkal Chandra Purkait v. Sudhindra Nath Bose, 46 Cal. 991 : 24 
O. W. N. 172, it has been held that j.f the contentious of the appellant 
were accepted the p^visions of the Act might be defeated in sonie^ 
coses. After the petition for insolvency is made, the order of adjudi- 
cation may be delayed in some cases for more than 2 years, for instance 
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where the matter goes up to the Privy Council on appeal, and in such 
a case transfers made by the insolvent within 2 years before the ^ate 
of the presentation of the petition for insolvency but more than 2 years 
before the order of adjudication would become valid. We don’t think 
that such a result has been contemplated.” The bankruptcy in 
England is deemed to have relation back to and to commence at the 
time when the act of bankruptcy is committed, lie. Biunpus, Ex- 
parte White ^ 1908 W. N. 90. The effect of subsections (2) and (6) of 
Sec. 16, now (2) and (7) of Sec. 28, is that, while no vesting of the 
property of the insolvent in the Receiver takes place until the order 
of adjudication is made, and it is the order of adjudication which 
vests the property, nevertheless by a legal fiction the vesting of the 
property of the insolvent in the Rec-eiver must be deemed to have 
taken place, when once an order of adjudication has been made, at the 
date of the presentation of the petition, or in other words, the com- 
mencement of the insolvency, Sheonath Shiyh v. Miinsi Bam, 42 All 
433: 55 Ind. Cas. 941 : 18 A. L. J. 449. See also Bhay leant v. Munim 
Khan, 8 Ind. Cas, 1115 : 6 N. L. 11. 146, Sankar Narayana v. Alagiri, 
49 Ind. Cas. 283: 1918 M. W. N. 487: 24 M, L. T. 149: 35 M. L. J, 
296. 

Contrary views. — Following Jokhon Siny v. Deputy Commis- 
sioner of Fyzahad, 23 Ind. Cas 924 the Lahore High Court 
has recently held in Ghulam Muhammad v, Banna 11am, 72 
Ind. Cas. 433, that Sec. 16 (6), now* 28 (7), does not govern 
Section 36, now Section 53, of the Act, and therefore a trans- 
fer effected more than two years before the order of adjudication 
but within two years of the date of the presentation of the petition 
eannot be annulled under the section. ”The meaning of a statute is 
not to be interpreted with reference to what its framers intended 
to do, but with reference to the language which they did in fact 
•einidoy.” 

English Law. — The assets of a bankrupt, under the English Bank- 
rupt* \V Acts, vest in the trustee in bankruptcy from the date of the 
acts of bankruptcy. ’ On Sept. 20, 1917 a debtor transferred his assets 
including certain furniture to a company. On Sept. 27 he committed 
an act of bankruptcy and a receiving order was made against him 
on Oct. 24 1917 on a petition pre-sented on Oct. 8, followed by an 
(adjudication order on Dec. 12. After the date of the receiving order 
part of the furniture was sold by the company to a horui-fide 
purchaser for value without notice. On Feb. 3, 1919 the transfer o' 



148 PROVINCIAL IN'SOLVENCY ACT, 1920. [8eo.2fc 

Sept. £0 was held to be fraudulent and void and an act of bankruptcy 
and the c;ompany w'us ordered to deliver to the trustee all the property 
comprised in that sale or the value thereof. No payment having 
been made the trustee claimed to recover the furniture or the value 
from the purchaser. Held (1) on the authority of Brinsmead v, 
Harrison, 1871 L. R. 6 Ch. Prac. 584, that the judgment against the 

ceeding against the purchaser to recover the furniture; and (2) by 
Lord Stearndale, M. R. and Warrington L. J. that the title of the 
trustee relates back to the act of bankruptcy ot Sept. 20, 1917 and 
that neither the purchaser nor any subsequent transferee could 
establish any title as against the trustee, hi Be. GiinshovrOt 1920, 
L. R. 2 K. B. 426. 

29 . [New] Any Court in which a suit or other 
stay 0 / pending proceeding is pending aguinst a 
proceedings. dehtoT shall, ou pTOof that an 

order of adjudication has "been made against him 
under this Act, either stay the proceeding, or allow 
it to continue on such terms as such Court may 
impose. 

NOTES. 

Review. — This section is new. It has been provided in Sec. 28 (2> 
that on an order of adjudication no creditor to whom the debtor is 
indebted shall during the pendency of the insolvency proceedings have- 
any remedy against the property of the insolvent in respect of the- 
debt, or commence any suit or other legal proceeding without the 
leave of Court. This does not provide for the suits that are already 
pending in different Courts against the insolvent. In regard to suck 
suits it is provided by this section that on proof that an order of 
adjudication has been made, these suits if for realisation of money, 
will be stayed, and if not for realisation of money, may be allowed 
to continue on such terms as the Court will impose. 

See. 28 does not contemplate the grant of permission by the In* 
solvency Court to continue a civil suit filed against an insolvent 
without such permission. Sec. 29 of the Act however contemplates 
not only a suit filed before an order of adjudication has been made 
but also one filed' aftei' the order but iti real ignorance of it. Therefore, 
w'hen a suit is filed against an insolvent in the Civil Court in ignorance 
of the adjudicaticn order and consequently without obtaining the 
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permission of the Insolvency Court to continue the suit^ under Sec. 28 
of the Act, the Civil Court can under Sec. 29 either stay the 
suit or allow it to continue on such terms as it might impose, c. (/. 
that he would not execute the decree against the property of the 
insolvent whilst the adjudication order stood, though a condition like 
this is imposed automatically. Iluji Umar v. Jwula Frasad, 79 Ind. 
Cas. 662: 1924 A. 1. U. (Nag.) 3(X). 

**There is no provision in the Act for the dismissal or stay of 
auits which are pending against a debtor when an order of adjudica- 
tion is made against him. We have therefore x>roposed the addition 
of a new section on the lines of section 18 (3) of tho Presidency 
Towns Insolvency Act, 1909.” Heleet Committee, Itejwrty 24th iS’cp- 
temher, 1919. 

Suits Before and After Adjudication.—'* The Provincial Insol- 
vency' Act does not authorise an Insolvency Court to stay 
every litigation,” Itam Sundar Jtai v. Horn Dhyun Ham, 3 P. 
L. J. 456: 1918 Pat. 303: 5 P. L. W. 250: 16 Ind. Cas. 224. 

■“By Sec. 16 (2) now Sec. 28 (2) an order of adjudication operates 
.not as an absolute stay of all proceedings against the insolvent but 
ns a direction that before a suit is brought a condition precedent 
should be complied with i>iz. leave of the Court should be obtained,” 
llainmivami Fillay v. (johihdasu'ami yairker 25 M. L. T. 247. “The 
rule that u suit should not l>e iii.stituted against a Receiver without 
the previous san(*lioii of the Judge huvijig tho carriage of the i>ro- 
ceedings in which the Receiver had been appointed only applies to 
cases in which tlie Receiver is aj>}*uinU’d In an action and does not 
apply to a Receiver as mentioned in tiu l’/o\l!icia] Insolvency Act 
who is really what is known in the old Knglisli l.aw as an assignee 
in bankruptcy,” Amriitt. Lai v. yaray<ni (’lanifliVj 30 C. L. J. 515. 

Under Sec. 10 (2) of the Bankruptcy Act, 1883, the Court has 
power to stay any action, execution, or other legal process against 
the property or person of the debtor. This poAver may be exercised 
at any time after the presentation of a bankruptcy petition, before a 
receiving order as well as after. If upon the hearing of the petition 
for committal the debtor satisfie,^ that receiving order had been made 
against him or that he has been adjudicated insolvent and that 
the debt was provable in bankruptcy no order for committal can be 
made and if made and he makefi an affidavit that any of these bad 
happened, it can not be enforced and if he has been arrested, he 
shall be released, Be. NnthuUy 1891 \V. N. 65/ 
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Proceedings which cannot be stayed. — Proceedings of a preventive- 
character will not be restrained. Imprisonment for non-payment of 
rates is a punitive process and an Insolvency Court has no power to 
discharge a person so imprisoned, J?c Edgcombe, Exparte Edgcomhe 
1902, 2 K. B. 403. Actions or proceedings in respect of a debt or 
liability which is not provable in bankruptcy are unaffected by the 
making of a receiving order. Thus obligation to make payment of 
alimony may be made and enforced inspite of the receiving order, 
TAnton v. TAnton, 1885, 15 Q. B. D. 239. The fact that a husband! 
who is in arrears of maintdwance has been adjudicated an insolvent 
under Sec. 27 of the Provincial Insolvency Act is conclusive as long as 
the order of adjudication stands, that he is unable to pay the amount 
due. And he is not, therefore, guilty of wilful neglect within Sec. 
488 (3) of the Criminal Pro. Code. Ihdfhide v. Half hide, 50 Cal. 867. 

See also Notes under Sec. 3 supra. 

3o« [16 (7] Notice of an order of adjudication 

Publication of or- stating the name, address and 
der of adjudication, description of the insolvent, the 
date of the adjudication, the period within which 
the debtor §hall apply for his discharge, and the 
Court by which the adjudication is made, shall be 
published in the local official Gazette and in such 
other manner as may be prescribed, 

NOTES. 

Review. — This is section 16 (7) of Act III of 1907. 


Want of notice is a mere irregularity and proceedings cannot 
he set aside without proof of prejudice, Bamkomol Saha v. Bank of 
Akyah, 5 C. W. N. 91. 


Proceedings consequent on order of adjudication. 
31* [New] (1) Any insolvent in respect of whom 

„ ^ j an order of adjudication has 

ro ec ionor er. }}een made may apply to the 

Court for protection, and the Court may on such 
application make an order for the protection of the 
insolvent from arrest or detention. 

{2) A protection order may apply either to all 
the debts Of the debtor, Or to any of them the 
Court may think proper, and may commence and 
take effect at and for such time as the Court may 
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direct, and may he received or renewed as the Court 
may thmk fit. 

{3) A protection order shall, protect the insol- 
vent from being arrested or detained in prison for 
any debt to which such order applies, and any 
insolvent arrested or detained contrary to the terms 
of such an order shall be entitled to his release : 

Provided that no such order shall operate to 
prejudice the rights of any creditor in the event of 
such order being revoked or the adjudication 
annulled. 

{4) Any creditor shall be entitled to appear 
and oppose the grant of a protection order. 

NOTES. 

Review. — Tliis section is new. 

The reasons for the introduotioii of this new section are to be 
found ill the tolhiwing extract from Sir George Lowden’s Speech: — 
“The main defec^t in the old Act was that it lent itself very largely 
to the devices of dishonest debtors. I will pursue for a moment the 
course of the dishonest debtor; he hies his petition and if in jail 
he automatically gets his release under the existing Act, and he 
is practically protected from going to jail again. That is sufficient 
for him; that is all he wants; he does not want to pay his debts; all 
he wishes is to escape the penalty of jail. In the second place, we 
propose to abolish the automatic protection which he gets upon adju- 
dication. It is proposed by this Bill to repeal the provision of the 
existing Act which provides that immediately on adjudication the 
ii'solvent should be released from jail and make it necessary for him 
to apply to the Court for protection leaving it to the discretion of 
the Court to grant him protection in any degree it thinks fit.” 

Differenee. — The difference between Act III of 1907 and this Act 
in relation to protection granted to the insolvent is, that under Act 
III of 1907, the debtor if in prison had on the making of an order 
of adjudication to be released automatically and thereafter no creditor 
to whom the insolvent was indebted could during the pendency of the 
insolvency proceedings proceed against the person or property of the 
insolvent. Under the present Act, on the making of an order of 
adjudication, if the debtor is in prison his release will not follow as 
a matter of course. But he will have to apply to the Court for pro- 
tection and the Court may on such application make an order for 
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protection of the insolvent from arrest or. #Stention or may dismiss 
the application. It is also in the discretion of the Court to grant 
the order of protection in respect of all the debts or in respect of any 
particular debt and to be in force for such time as the Court may 
direct. If on any objection by a creditor it appears that the insolvent 
is guilty of fraud, misrepresentation &c., the Court will take those 
•objections into consideration in passing that order. 

Scope. — This section empowers the Court to grant relief to a debtor 
alter adjudicating if upon the facts and circumstances it appears to 
be a fit case for granting the protection. Under this section each 
application must be decided on its own merits. 

8ec. 31 deals with applications for protection only after the 
order of adjudication is made. The only other provision in the Act 
which deals expressly with what may be called protection before adju- 
dication is Sec. 23. The condition under which the Provincial Insol- 
vency Act allows the Court to interpose between an insolvent and 
his judgment-creditors before adjudication is where a decreeholder 
has arrested him. Sinnaswami v, Aligi Goundan, 47 M. L. J. 630 : 
1924 M. W. N. 80 Ind. Cas. 938: 1924 A. I. R. (Mad.) J^3. 
The protection wrhich the Insolvency Act extends to a debtor against 
i:is arrest or attahhmeiit or sale of his property can only be enjoyed 
by him in respect of debts provable under Sec. 34. Jliralal v, TiiJsi- 
rnm^ 80 liid. (-as. 916. 

“May” — .\ proloction order is a privilege to be granted or w’itli- 
hold n-i llic Court in its discretion may determine. In exercising that 
disert t ioM it is relevant and proper for the Court to have regard to 
the character and circumstances of the insolvency. Where the insol- 
vency is of a (lagrantly (culpable kind being the result of gross 
extravaganc'e accoini)anied by grave malpractices and a total dis- 
regard of the creditors whose money ivas squandered protection should 
not be granted.” Hazi Esmeh v. Shaikh Abdul Bahamatif 17 Bom. 
L. R. 989 : 40 Bom. 461 : 31 Ind. Cas. 607, also in 18 Bom. L. R. 
198 : 33 Ind. Cas. 694 : 41 Bom. 312. See also Malchand v, Gopal 
Ghandra Ghosal, 21 C. W. N. 298. 


32. [New] At any time after an order of adju- 
dication has been made, the 
Power to arrest Court may, if it hos reason to he- 
at er a j »co ton. lieve on the application of any 

creditor or the receiver, that the debtor has abscctna- 
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ed or departed frtm the local limits of its jurisdic- 
tion witn intent to avoid any obligation which has 
been, or might be imposed on him by or under'this 
Act, order a warrant to issue for his arrest, and on 
his appearing or being brought before it, may, if 
satisfied that he was absconding or had departed 
with such intent order his release on such terms as 
to security as may be reasonable or necessary, or if 
Mbch security is not furnished, direct that he shall 
he detained in the civil prison for a period which 
may extend to three months. 

NOTES. 

ReYiew. — This section is new and should be read with sec. 69 
infra. 

The introduction of this new section also is explained in Sir 
taeorge Lowndes’ Speech quoted under Section .‘VI supra, ‘We have 
also provided a new section to arrest a debtor ulio has absconded 
after an order of adjudication has been made against yiim .’ — Select 
O^f^rnittee Iteport^ 24-9-19. 

This section authorises the insolveu<‘.v CViurt to deal with a fraudu- 
luent debtor and commit him to prison if the intention of the debtor to 
defeat or delay liis creditors is made out. 

The only penal section in Act III of 1907 was section \vliif*li 
laid down duties of the debtor who had been adjudicated insolviMit 
4Uid who could be committed to prison if he is guilty of (1) wilfully 
making false entries in the inventories or lists, (2) rradub niK or 
vexatiously concealing, destroying, transferring and refusing to pro- 
duce any books of account, (3) coniniitting any act of bad faith in 
performance of any duties imposed on him by Act 111 of 1907. 

According to section (2) of the Bankruptcy Act, 1883, it is a 
felony for any bankrupt after presentation of a petition by or 
against him or within 4 months before such presentation to leave dr 
attempt to leave England and take with him any of his property to 
the value of £20 which by law ought to be divided amongst his credi- 
tors unless the jury is satisfied that he had no intention to defraud. 

For Notes & Cases vide under section 69 infra. 


33. [24] (1) When, an order of adjudication 
has been made under this Act, 
all persons alleging them^lves 


‘Schedule of creditors. 
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to be creditors of the insolventitiii respect of debts 
provable under this Act shall tender proof of their 
respective debts by producing evidence of the 
amount and particulars thereof, and the Court 
shall, by order, determine the persons who have 
proved themselves to be creditors of the insolvent 
in respect of such debts, and the amount of debts, 
respectively, and shall frame a schedule of such 
persons and debts ; 

Provided that, if, in the opinion of the Court, 
the value of any debt is incapable of being fairly 
estimated, the Court may make an order to that 
effect, and thereupon the debt shall not be included 
in the schedule, 

(2) A copy of every such schedule shall be 
posted in the Court-house, 

(3) Any creditor of the insolvent may, at any 
time before the discharge of the insolvent, tender 
proof of his debt and apply to the Court for an 
order directing his name to be entered in the 
schedule as a creditor in respect of any debt prov- 
able under this Act, and not entered in the schedule, 
and the Court, after causing notice to be served on 
the insolvent and the other creditors who have 
'proved their debts, and hearing their objections (if 
any), shall comply with or reject the application, 

34 [28 (2)] (2) Debts which have been ex- 
cluded on the ground that their 
Debts provable un- voluc is incapable of being fairly 

® ® • estimated and demands in the 

nature of unliquidated damages arising otherwise 
than by reason of a contract or a breach of trust 
shall not be provable under this Act. 

[28 (1)] [2) Save as provided by sub-section 
(1), all debts and liabilities, present or future certain 
or contingent, to which the debtor is subject when 
he is adjudged an insolvent, or to which he may 
become subject before his discharge by reason of 
any obligation incurred before the date of such ad- 
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judication, shall *be deemed to be debts provable 
under this Act. 

Notes to Sections 33 & 34. 

ReYiew. — These sections are mainly section 24 & 28 of Act III of 
1907. The addition of the words “ who have proved their debts ” after 
‘‘creditor ” in sub-section (3) has been made “ to obviate the necessity 
of sending notices to creditors who have not yet proved their debts and 
thus to shorten the proceedings /’ — Notes on Clauses. 

Section 33 provides the siiniinary method of proving debts by 
persons alleging themselves as creditors of thc^ insolvent. The proof 
consists in filing an affidavit only, setting forth the circumstances of the 
debt and the amount still due thereon and producing documents in 
proof of the debts as exhibits. The summary method has been provided 
to avoid costs and delay in obtaining decrees of Civil Courts and 
the Insolvency Court has been given the power to decide the validity 
or otherwise of a claim so proved, and such decision of the Insolvency 
dburt regarding the claim of the creditor shall be final unless appeal- 
ed against. No suit lies in a Civil Court against that order for a 
declaration that the order pas.sed by the Insolvency Court is wrong 
and illegal. The Receiver in framing a schedule of creditors does 
not decide judicially or finally upon contested claims and his framing 
a schedule under Sec. 23 now 33 does not preclude the Court from 
entertaining an application by the Receiver under Ss. 26 and 36 of 
Act III of 1907, now Sections 50 and 58, to expunge the names of the- 
creditors from the schedule, Khadir Shah v. Official IteceAver, Tinne^ 
veil]!, 41 Mad. 30. After being adjudicated insolvents the appellants 
proposed a scheme of composition w^hich was rejected by the District 
Judge. They siibsequently represented to the Court that a majority 
of the creditors had accepted half their respective dues in full satis- 
faction of their claims as suggested in the scheme for composition » 
These creditors subsequently filed petitions in court stating that 
they have been induced by false and fraudulent misrepresentations 
of the insolvents to accept from them half of the principal sums due 
to them and prayed that on payment by them into Court of the said 
6 urns they should be permitted to prove their claims. Held that in 
viisw of the provisions of Sec* now Sec. 34, and Sec. 38, now 
Sec. 55, these tran<4actions could not be recognised in insolvency pro* 
ceedings and the petitioning creditors were entitled to prove their 
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claims as they stood on the date of adjudication, Beharilal Sikdar v. 
llarsookdaa Chakmullf ?6 C. W. N. 137. 

r 

Meaning of Provable Debts and Proof. — When a person has 
hecome bankrupt the rights which before the bankrupt(?y his creditors 
onjoyed of enforcing their claims against him and his property cease 
to be enforceable and in their place the creditors acquire a right to 
share equally and proportionately in the distribution by the trustee 
in bankruptcy of the assets which have been vested in him. Be. 
Iliyuhnon and Deal 1899 1 Q. B. 325. The debts and claims in res- 
pect of wliicli the creditors become thus entitled are called provable 
debts and the method by which their claims are asserted and estab- 
lished is called proof. The protection which the Insolvency Act ex- 
tends to a debtor against his arrest or attachment or sale of his pro- 
perty can only be enjoyed by him in respect of debts provable under the 
Act and not otherwise. Bira Lai v. Tulsi Bam, 80 Ind. Cas. 946; 1925 
A. I. R. (Nag.) 77. 


Debts provable under the Act. — With certain exceptions the 
debts provable in bankrupt<y include all debts and liabilities, pr&ent 
and future, certain and (contingent, to which the debtor is subject 
at the date of the receiving order, or to which he may become sub- 
ject before his discharge by reason of obligations incurred before the 
date of the receiving order, Kxparte Stone, 1873 8 Ch. App. 914. 
The term ‘ liability * includes any compensation for work done, any 
obligation or possibility of an obligation to pay money or money’s 
worth on the breach of any express or implied convent, contract, 
agreement or undertaking, whether tlie breach does or does not occur 
or whether it is or is likely^ to oertur or capable of occuring before 
the discliarge of the debtor. Generally it includes any express or 
implied engagement, agreement or undertaking resulting in or cap- 
able of resulting in an obligation to pay money or money’s worth, 
whether the payment is, as respects amounts, fixed or unliquidated, 
as respects time, present or future, certain or contingent, as to 
valuation, capable of being ascertained by fixed rules or is a matter 
of opinion. Vide Sec, 37 Bankruptcy Act 1883. To be a 'provable 
debt ’ according to the definition of Sec. 34 it must be a debt to 
which he has become subject by reason of aii obligation incurred 
before the date of bis adjudication aa an insolvent. The words " obli- 
gation incurred refer to an obligation incurred by the insolvent 
tiimself,* Eeskoram v. Govind Bam, 1923 A. 1. R. 142 (Nag). The 
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rule contained in See. 34 as regards debts provable under the Act is 
consistent with the rule deducible from English cases. All debts, 
to which the debtor is subject when he is adjudged an insolvent are 
debts provable under the Act. Under the Section therefore, it must 
be debt to which the debtor was subject on the date of adjudication. 
If the debt was then subsisting it is provable in insolvency. Siva- 
suhramania Fillai v. Theetliiappa Filial, 45 M. L. J. 166 : 1923 M. W. 
N. 895. Thus arrears of luaintenancc due are debts provable, Tohee 
IHhi V. Abdul Khun, 5 Cal. 536; Halfkide v. Ualfhide, 50 Cal. 867. 
Annuities for life are debts provable. Expart e Jarhson, 20 W. U. 
1023. Unliquidated damages arising out of breach of contract are 
debts provable. In lie. Omerto Lai ])a\c, 13 B. L. R. App. 2. So 
forward contracts being demands in the nature of unliquidated 
damages are claims provable under the Act and they are also prbvablo 
as contingent debts, In lie. Moosaji Lotia, 15 fnd. Cas. 825 : 5 S. L. R. 
249, In the application of Dholan to declare the firm of Walhdas 
Holaram insolvents, 56 Fnd. Cas. 158. So also contingent liability of 
a surety who has not been called upon to pay or has not in fact paid 
is tf^provable debt. In lie. Faine 1897 I Q. B. 122 : In lie. lilachpoot 
Motor Co,, Ld. 1901 1 Ch. 77. Money held in deposit with a bank is 
debt provable, Kartar Devi v. Surasati, 9 P. R. 1908, Official Assignee; 
Madras v. G. Smith, 32, Mad. 68 Official Assignee, Madras v. D^ 
Bajam Aiyar, 33 Mad. 299. But money held in suspense is trust and 
not a debt provable, Official Assignee, Madras v. 1). liajan Aiyar, 
36 Mad. 499. So property held by a bankrupt in trust for others, 
is not his property, In lie. Charri, 2 Mad. 13. 

Date of Adjudication. — ^The ** date of adjudication ” in Sec. 28 of 
the Provincial Insolvency .Act means the date on which the adjudication 
is actually made and not the date of the presentation of the petition on 
which the adjudicaion is made. A creditor is therefore not debarred 
from proving a debt incurred by the insolvent subsequent to the date of 
the presentation of the petition but prior to the date of adjudication. 
Chetti V, Ba Tin, 13 Bur. L. T. 117 : 61 Ind. Cas. 640. Under Sec. 34 (2) 
the date of adjudication is the point with reference to which it should 
be determined whether the recovery of a debt is barred by time or not. 
When a debt is held to be provable within the meaning of the foregoing 
section it is still open to the Court^to reject the application for entering 
the name of the creditor in the schedule on grounds other than that of 



158 PROVINCIAL INSOLVENCY ACT, 1920. [ 8 $. 33 , 34 . 

the debt being barred by Jimitatioii. Ijaz Husain v. Lachman Das, 
75 Ind. Cas. 790: 1924 A. 1. R. (OudiO 351. 

Joint-Debts. — Where a member of Joint Hindu family has been 
•declared insolvent the Insolvency Court alone has jurisdiction in the 
matter of a debt due by him jointly with other members of the 
family. Such a debt must be jiroved under Sec. 28, now 34. It can- 
not be split up so as to render a suit competent for the recovery 
of a moiety of the debt from the non-insolvent members of the family 
in ordinary course. Vithal v, Hamchaitdra, 72 Ind. Cas. 327. 

Private Arrangement. — After being adjudicated insolvents the 

Appellants proposed a scheme for composition which was rejected by 
the District Judge. They subsequently represented to the Court that 
A majority of the creditors had ac(*epted half their respective dues in 
full satisfaction of their claims as suggested in the scheme for com- 
position. These creditors subsequently filed petitions in Court stating 
that they had been induced by false and fraudulent misrepresentations 
of the insolvents to accept from them half of the principal sums due 
to them and prayed that on payment by them into Court of the 
said sums they should be permitted to prove their claims. Held 
that in view of the provisions of Sections 28 and 38, now 34 and 55, 
these transactions could not be recognised in insolvency i3roceedings 
and the petitioning creditors were entitled to prove their claims as 
they stood on the date of adjudication,’’ Beharilal Sikdar v. Harsukh- 
das Cluikmall, 25 C. W. N. 137. A private arrangement, by the laws of 
England i.e. the Deeds of Arrangement Act, 1914, by which the creditor 
consents to be paid by the debtor in a certain manner, without being 
entitled to bring any action against the debtor in respect of the 
scheduled debts, is void^ unless registered, and its terms are not binding 
upon the creditor. Pollock, M.R., in delivering the judgment of the 
■Court of Appeal, observed “it is said to be estoppel and for that purpose 
•one must find that there has been some representation made by some 
person to another with the intention and with the result of inducing 
the person to whom the representation was made to act on the faith of 
that representation and to alter his position to his detriment. Are 
these features present in this case? The appellant agreed to an assent to 
a void deed, but the assent becomes equally with the deed a nullity. In 
He, A Bankruptcy notice (1924) 2 Cl^. D. 76.. 

Bmrred Debts. — In Sivasuljramania PiUai v, Theetjiiapi>a 
46 Jif. L. J. 166 : 1923 M. W. N. 895, the argument advanced was that 
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a barred debt could not be proved in insolvency. Venkatasnba Hao J. 
held that shall say nothing in regard to the question as to whether 
the pendency of insolvency proceedings does or does not save a debt 
from the bar of limitation. In the present case the debt is sought to be 
proved in the insolvency itself and no claim is based upon the debt in 
a separate proceeding. Exparte Boss, 2 Gl. & Jameson’s Bankruptcy 
Cases, 46, and 330, clearly held that in bankruptcy a debt did not become 
barred by lapse of time if it was not barred at the cominencenient of the 
bankruptcy. The same view was taken in Ex parte lAincaster Bankinu 
Corporation j In re. Wenthy, 10 Ch. D. 776. A very clear statement of 
the principle is contained in the following passage in the judgment of 
Bacon, C. J. in that case ^Svhen a bankruptcy ensues, there is an end 
.,0 the operation of that statute with reference to debtor and creditor. 
The debtor’s rights are established in the bankruptej^, and the Statute 
of Limitation has no application at all to such a case, or to the principles 
by which it is governed.” The authority of these decisions has not, 
in the slightest degree, been shaken by Beniton, In re. Bower v. 
Chetwynedt (1914) 2 Ch, 68. On the contrary the judgment in it while 
holding that the pendency of the bankruptcy proceedings did not save 
a claim made in the Courts of an administration suit from being barred 
by the statute of limitation carefully distinguished Ex parte Boss and 
other cases similar to it, as being cases where the proof was in the bank- 
ruptcy itself. There can he no doubt that in hanhi^ptcy a debt does 
not become barred by lapse of time if it was not barred at the com- 
mencement of the bankruptcy hut this is so, only in the bankruptcy.'' 

Any debt under the Provincial Insolvency Act wliose recovery was 
not barred by limitation on the date of adjudication of the debtor as an 
insolvent can be proved in insolvency at any time even after a condi- 
tional order of discharge and until a final order of discharge is ordered. 
The facts that the debt is merged in a decree and more than 12 years 
had elapsed before the application to prove the same was made, are 
immaterial, if the decree-debt was capable of execution on the date of 
adjudication. Sivasubramania v. Theethiappa Pillai, 47 Mad. 120: 
4o M. L. J. 166: 1924 A. I. R. (Mad.) 163 : 75 Ind. Cas. 672. 

Debts not provable. — There are 3 classes of debts and liabilities 
which are not provable in bankruptcy viz., (1) demands in the nature 
of unliquidated damages which adse otherwise than by reason of con- 
tract, promise or breach of trust, (2) debts and liabilities contracted 
by the debtor with a creditor who has notice of an available act 0 } bank- 
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ruptoy, (3) contingent debts and liabilities which in the opinion of the 
Court are incapable of being fairly estimated, e,g, alimony to be paid 
periodically, but which may not last and may be varied, Linton v. Lin^ 
ton, 15 Q. B. D. 239. A debt or liability incurred by an insolvent after 
the order of adjudication is not provable under the Insolvency Act. The 
jurisdiction of the Civil Court to entertain a suit in respect of such a 
debt or liability is not barred by the provisions of the Insolvency Act 
so as to oust the jurisdiction which vests in the Civil Court to try all 
suits of a civil nature under Sec. 9 of the C. P. Code. Hira Lai v. 
TuUi Itam, 80 Ind. Cas. 946 : 1925 A. I. R. (Nag.) 77. The untaxed 
costs are not debts provable in bankruptcy because it was not a debt or 
liability, certain or contingent, to ivhich the debtor was subject at the 
date of the receiving order or to which he might become subject before 
his discharge by reason of any obligation incurred before that date. 
In lie. Pitchford (1924) 2 Cli. D. 2G0. For other debts not j^rovahle 
vide Sec* 44 and notes thereunder. 

Other debts not provable. — Besides the above tliere are some other 
liabilities which though arising out of contract are not provable, and 
are so unaffected by an order of discharge, e.g., a promise to 
marry a convenant not to molest or to carry on a particular trade, 
also debts foundeck.pn an illegal consideration, e.f/., stifling of a prose- 
cution, Exparte Thomson, 1 Atkins 125. So also debts due for compro- 
mising or compounding criminal offences, Exparte Elliott, 1873 2 Dea 
179. A gaming debt is not provable, nor debts barred by limitation, 
Exparte Dewdny 188 16 Ves. 479, followed in Jiaranashi Koer v. Bhaba- 
deb Chatterjee, 34 C. L. J, 169. 

The amount of deferred dower is not provable. Held in Mirza All 
V. Quadiri Khanam, 21 P, L. R. 1919 : 50 Ind. Cas. 774, “it was not fair 
to suspend the discharge of the insolvent on account of an undetermined 
liability which might never arise and that the Court was not competent 
to make it a condition of the discharge of the insolvent^ that the insolvent 
should furnish security for the amount of the liability.” Obligations 
incurred after the date of adjudication are not debts provable under the 
Act, Ganga Pershad v. Feda Ali, 48 Ind. Cas. 913. 

Framing of the Bchedule.--“The framing of the schedule is the 
duty of the Court and not of the Receiver. Though a report from the 
Receiver may in some cases assist the Court it is for the Court to decide 
on each claim on evidence and in the cose of coUtest after hearing neces- 
sary parties,” Beharilal Sihdar v. Harsukdas ChukmaU, 25 0. W. N. 
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8«Mvlt of oroditors. — No one can be regarded as creditor for the 
purpose of distribution until his name is admitted to the schedule or 
until he establishes it there, In the matter of Chunilal Oswal, 29 Cal. 
503. The Insolvency Court has the same power as the ordinary Civil 
Court to correct mistakes on questions of fact but it has no jurisdiction 
to entertain an application under this section when the creditor has ex* 
hausted all his remedies, Itam Chander Sarup v, Alahajan Huasahi, 1 
U. P. L. R. 69 : 51 Ind. Cas. 55. 

Creditors whose names are already in the schedule pi*epared under 
Sec. 24, now Sec. 34, are entitled to be heard before the debt of a 
creditor who comes in at the last minute under Section 24 (3) now 33 (3), 
is entered in the schedule, Allahabad Bankv. Murlidhar, 34 All. 442: 
9 A. li. J. 577. It is open to any creditor to. challenge the validity of a 
debt set up by another creditor and if he does so the Judge is bound to 
enquire into the truth of his allegations in the insolvency proceedings 
and cannot merely refer the application to his remedy by suit, KhtiHali 
Bam V. Bhohirmal, 37 All. 252. 

Di.scharge of the insolvent is not disc;harge of the debts of the cre- 
ditor w'ho fails to have his name entered. There is no limitation fixed 
for unscheduled creditors to come in and prove their claims and such 
creditors can proceed against the property paid out to the insolvent by 
the Receiver after payment to the scheduled creditors, Lakehmarian v. 
Jlfuttia, 11 Mad. 1 : Haraprij/a v, Shama Ohara ti, 16 Cal. 592: Ashrnf^ 
addin e. Bepin Behari, 30 Cal. 407 : Sheoraj v. Gauri, 21 All. 227 : 19 A. 
W. N. 45, Amathlal v. Cureetji, 9 Bom. L. R. 466. The scheduling of 
the decree had not the effect of superseding it or creating another 
decretal right in addition to or independent of it, and did not make the 
suit, which was founded on a new and different cause of action against 
persons who were not parties to the decree unmaintainable, Abdul 
Itahman v. Behari Puri, 10 All. 194. ^ 

BcMule and — Under the provisions of Sec. 352 of the Civil 

Procedure Code, 1882, the framing of a schedule was deemed to be 
a decree in favour of each of the creditors for their respective debts. 
**If a schedule had been framed as directed by Sec. 352 and the appel- 
lant’s name entered therein as a creditor together with the debt due to 
him the dMlaration of insolvency made under Sec. 361 would operate 
as a decree regarding the^debt,” ^mmehala v. Ayyavu, 7 Mad. 318. 
'*The apparent intention suggested tor Sec. S&2 is that there must be a 
schedule, and that the declaration of insolvency and the insertion of a 

11 
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specific debt, its amount ,and of the creditor’s name in the schedule 
are together to have the operation of a decree as regards that debt,” 
ibid. The said Section 352 C. P. C. and other Sections of Ch. XX of 
the C. P. C. 1882 have been repealed by Act 111 of 1907 and Sec. 352 
re-enacted in Sec. 24 of Act 111 of 1907 and in Sec. 33 of Act V of 1920 
without the clause *'and the declaration under Sec. 351 shall be deemed 
to be a decree in favour of such creditors in respect of their said res- 
pective debts.” And under Sec. 78 infiu it has been provided that a 
decision under Section 4 shall only be deemed a decree, Arunachala r. 

' AyyavUj 7 Mad. 318 followed in Harya v. Mvlchand, 64 P. R. 1907; 
89 P. W. tt. 1908 find Amthalal v, CuTHv.tji, 9 Bom. L. R. 466. 

A creditor is originally entitled to put his bond in suit and to ob- 
tain a decree, for his right of .suit was a necessary' incident of the 
obligation created in his favour by the bond in question. This right 
having accrued once, it must be taken to subsist unless it is either satis- 
fied or exhausted by use or barred by limitation or becomes extinct by 
operation of law. The section imposes a duty upon the creditors and 
upon the Court, and the proper con.struction to be placed upon it is 
that the creditors must prove their debts. Although a duty is imposed 
upon the Court still under the processual law it is the party likely to 
benefit by its performance to see that it is performed. Under the C. P. 
O. an unscheduled creditor could execute his decree against the insol- 
vent after the ixlSolvent was discharged, Harapriya Dehyn v. Shama 
Charan Seti, 16 Cal. 592. Or he may at any time before the discharge 
of the insolvent tender proof of his debt and apply to the Court for aK 
order directing his name to be entered in the schedule. Sec. 33 (3). 

A creditor who does not have his debt scheduled is not precluded 
from enforcing his claim against the insolvent after his discharge. A 
composition deed is binding only on the scheduled creditors. Firm of 
Mefghraj Nevendram v. Firm of VirhhandaSj 76 Ind. Cas. 250: 1924 
A. I. R. (Sind) 122. m. 

8. 83 (8). — Tima for Proof. “May.” — In Sivamhramania Pillai v. 
Tkeethiappa Pillai, 45 M. L. J. 166 : 1923 M. W. N. 895, it was con- 
tended that under Sec. 24 (3) of the Act III of 1907, now Sec. 33 (3), a 
creditor would be bound to tender proof of his debt before the discharge 
of the insolvent. The Court held “I am unable to interpret this 
provision as rendering it obligatory, upon a creditor to tender proof 
before the discharge of the insolvent. Under Sec. 44, now 41, a debtor 
may at any time after the order of adjudication apply for an order of 
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discharge. There is nothing in the Act to prevent an order of discharge 
beih 4 <^ passed at a very early date after the order of adjudication, and 
it sfenu! to be inconsistent with the scheme of the Act to hold that a 
creditor who does not prove his debt before an order of discharge is 
deprived altogether of his remedy.” The law of insolvency allows 
proofs of debts at any time during the administration so long as there 
aro assets to be distributed. The discharge contemplated by Sec, 33 
(3) is the final discharge and not a conditional discharge of the insolvent, 
riic effect of a conditional discharge is not to terminate the insolvency 
proceedings. A conditional discharge does not debar a creditor from 
proving his debt in insolvency. A creditor is entitled to render pro<d 
of his debt at any time during the administration so long as there were 
assets to be distributed and no injustice is done to third parties. 

I.ftl Sahv, V, Krishna Prasad, I L. 11. 4 Pat. 128: 85 Ind. Cas. 543. 

Appeal. — An appeal lies against orders regarding entries in I he 
schedule under Sec. 75 (2), Schedule 1 infra. 

Annulment of adjudication. 

35 [42(1)] Where, in the opinion of the Court, 
_ , , j a debtor ougnt not to have been 

judication of insol- adjudged insolvent, or where it 

is proved to the satisfaction of 
the Court that the debts of the insolvent have been 
paid in full, the Court shall, on the application of 
the debtor, or of any other person interested, by 
order in writing, annul the adjudication. 

NOTES. 

Review. — This is section 42 (1) of Act III of f907, and 21 (1) of Presi* 
deucy Town Insolvency Act, 1909. 

An adjudication order may be annulled (1) when it ought never to 
have been made, *(2) when . the Court is satisfied that the debts have 
been paid in full, or (3) when a composition or sclieme has been accept- 
■ed or approved, Fn llamchandra Neoffi v. Sliatna Charan 7fo.se, 18 C. 
W. N. 1052: 19 C. L. J. 83, it has been held that “there is no room for 
controversy that the order of annulment could not have been made under 
Sec. 42 (1). In the case before us the debts of the iii.solvent have not 
been paid in full nor has there been any composition or scheme ap- 
proved by the Court, consequently the order can he supported only if it 
in established that the debtor should not have been adjudged insdlvent.” 
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AbuM of the ProooM of tho CkNirt. — An order made under proceed* 
ings which are an abuse of the process of the Court or foreign to the 
purpose of the Bankruptcy Act should be annulled, Exparte Painter, 
Ife, VainffTf 1895, 1 Q. B. 851. Or an order made under a defecrtive 
petition which has not been amended before the making of the receiv* 
ing order or adjudication order, Ex parte Voomhen, 1877, 5 CK,. App. 
979, or upon evidence stating that the debtor has absconded which 
turned out to be untrue, Ue» Briijht 1903, 1 K. B. 735, or \rhere the 
debtor was dead at the time when the bankruptcy proceedings were 
%taken against him, Exijarte iiehel^ 1882, 22 Ch. D. 436, or where a 
minor has been dec'lared insolvent, Sannyasi v, Amtoshy 42 Cal. 225, 
Jagmohan Namin v, tiirinh Jiahu, 42 All. 515: 58 fnd. Cas. 657, or 
where the Court had no jurisdiction or where there were no assets to be 
distributed, or where the objec't was to extort money. 

When adjudication is an abuse. — The Court has power to refuse or 
annul an adjudication order when the presentation of the application 
for insolvency amounts to an abuse of the process of the Court. The 
appellant’s debtors were adjudicated insolvents in 1906; subsequently 
they obtained their personal discharge and the insolvency proceedings 
were abandoned. On the 12th Dec*ember 1912, the appellants again 
filed their insolvency petition and an order of adjudication was made 
thereon. On the 2iid February 1915 that order of adjudication was 
annulled as the ipsolvents did not apply for their discharge w'ithin 
time. On the 5th IMarcIi 1915 the appellants again presented their 
petition for insolvency there heing no change in their eirrumxtanrex, 
the debts and their creditors remaining the same. Held, that the 
presentation of the insolvency petition by the debtors on the 5th March 
1915 under such circiifiistances was an abuse of the process of the 
Court and the adjudication order upon it must be annulled,” Mai- 
chand v, Gopal Chandra Ghoml, 21 C. W. N. 298. In 7?c. Baltavchatid 
Berowgie, 27 C. W. N. 739, it was held following Mnlrhand v. Goital 
Chandra, that the presentation of a second insolvency petition by the 
debtors was an abuse of the process of the Court and a second adj'u* 
dication order founded upon it must be annulled. 

Dote iklt Prlndpla apply to proooodingt under the Previnelal Intelvenejr 
Aett — ^The cases of MaUhand r. Gopal Chandra and In Be, Ballav 
Chand Seroivoie are cases under the Presidency Towns Insolvency Aotr 
1909. Mttkherji, J., in delivering a«separate judgment in Malvhand 
V. Gaped Chandra observed ” under the law of England it is well settled 
that wlton the presentation of a petition is an abuse of the process of 
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the Court, the Court may decline to make any order on it or may 
rescind the receiving order made on the petition. This principle was 
recognised in the cases of In lie, Betts (1901) 2 K. B. 39, In Be. Painter 
<1895) 1 Q. B. 91, In Be. Hanrovk j 1904) 1 Q. B. 585 and Be. Arvherf 
20 T. L. 11. 380, and has been applied by all the Indian High Courts. 
It teas- indirated as appUvahle to the Ptovinvial Insolveney Aet in the 
case of Samiruddin v. Kadumoifee^ 15 C. W. N. 244: 12 C. L. J. 445, 
and has been recently ac<‘epted by two full benches, one of the Madras 
High Court, and the other of the Allahabad High Court, in the cases 
of Ponnusivami Chetti v. yanisimha Chetti, 25 M. L. J. 545 and Trilokim 
Nath V. Badri Das, 3(5 All. 250. See also In Be, Sahha/ntitf/, 21 Bom. 
297. We must take it then well settled that notwithstanding proof of 
the existence of the conditions mentioned in the statute, the Court is 
not bound to pass an order of adjudication where the application consti- 
tutes an abuse of the proc^ess of the Court, and it is the duty of the 
Court to have regard to this aspet*t of the matter when the ciuestion is 
raised.’’ • 

DIsilnetton between Abuse before adjudleation and Abuse after adjudiea^ 
ilon. — The Privy Counc*il in the c'ose of ('hafraimt Sing v* Klutrag Sing 
Luehmiram, 21 C. W. N. 497, has held the dismissal of Chatrapat’s 
petition does not purport to rest on any failure to comply with the 
express terms of the Act. What w'as held was that the application was 
an abuse of the process of the Court and so must be dismissed. It is 
to be regretted that the Courts in India allowed themselves to be in- 
fliuenced by this plea instead of being guided to their decision by the 
provisions of the Act. In clear and distinct terms the Act entitles a 
<}ebtor to an order of adjudication when its conditions are satisfied. 
This does not depend upon the Court’s disc;retion but is a statutory 
right and a debtor who brings himself properly w'ithin the terms of that 
Act is not to be deprived of that right on so treacherous a ground of 
decision as an abuse of the process of the Court.” In Be. Ballav 
iJhand Serovegie, 27 C. W. N. 739, Greaves J. in annulling the order 
<if adjudication held that a second adjudication took place some five 
or six weeks after on the same facts and on the same materials upon 
which the order of adjudication had been made. Under these cir- 
oumstanoes his liordship annulled the order of adjudication for the 
reasons stated in the case of Malchand v. Gofial Ckamdrn. It was 
suggested that this is not good 4aw having regard to the subsequent 
decision of the Judicial Committee in Phatmpat Sing v, Laehmtram 
and his liordship held that ** m far as I can see, that case wa8*deeided 
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by the Judicial Committee on the ground that an order of adjudication 
was refused because of the misconduct of the debtor which they point 
out should be dealt with at the time he applies for his discharge; but 
it seems to me, the facts of the present case and the case of Mdlchand 
V. iiopal Chandra stand on quite a different ground, and in accordance 
with that decision I sot aside the adjudication.” 

When annulment should be made. — Where none of the circumstances 
mentioned in sec. 42 now 3o, liad been established the order of the Court 
annulling adjudication on the petition of the insolvent was errone- 
ous and the fact that tlie Iteceiver had been unable to satisfy the debts 
or that the opposing creditor had at one time consented to a composition 
or that all the creditors consented are not by themselves sufficient to 
justify the annulment. The Court had to consider not merely that 
what they have agreed to is for the benefit of the creditors but that 
the annulment would not lie detrimental to commercial morality,’* 
MoH ImI v\ CaniMit Ham, 21 C. \V. N. 936: 23 C. L. J. 220. ;* 

” There are three conditions which must be fulfilled before an 
adjudication can be annulled. First, that the Court must come to the 
conclusion that the debtor ought not to have been adjudged an in- 
solvent. Secondly,' when it is proved to the satisfaction of the court 
that the debts have been paid in full. Thirdly, when a composition 
or scheme has been approved by the Court under sec. 27, now 38 of the 
Act. The natural meaning of the words in the firs{ condition is that ou 
the facts as existing at the time of adjudication, an adjudication c'ould 
not have been made but it does not apply to any subsequent misconduct 
on the part of the insolvent leading to the annulment of adjudication 
An adjudication cannot be annulled on the following grounds: — (1> 
that an insolvent could pay his debts in full out of his assets, (2) that 
a part of the property is subject to the Alienation of Land Act, XII 
of 1900, (3) that the debtor has not given produce of his land to the 
Receiver,” Jam Khan v. Behi Butt, 77 P, W. R. 1915: 29 Ind. Cas» 
888 : 152 P. L. R. 1915. 

II. ]*ayment in full means payment in cash to the amount .of 20^ 
shillings in the £, and the assent of the creditors to an annulment of 
the bankruptcy by having given to the bankrupt absolute release cf 
their debts will not in itself \ye sufficient to entitle the bankrupt to have 
his bankruptcy annulled, See 35 Jia abrupt cy Aet, 1883, Z?e. Gill, 1888 
6 Morr 272. In He, Jlurneff, 1 Bans 89, where W. a friend of the 
bankrupt in his behalf took an assignment of the debts of £1600 for 
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£140 and another friend on the like behalf paid W. the full amount of 
the debts which were re-assigned to the bankrupt, this was held not to 
be payment in full by the bankrupt. See also lie. Kent^ 1905 *2 K. 
B. 666. 

** A private arrangement of the insolvent to pay 4 annas in the 
rupee in full satisfaction of the claims of his creditors, even though 
made with all their creditors is neither a payment in full nor a compo- 
sition within the meaning of the Act so as to entitle tlie insolvent to 
an annulment of an order of adjudication,' ' Briji Kishore Lai v. Official 
AssiafLCCj 4*1 Msd. ?1 : 8? M. J*. J. 244. ** Wbere ?.• nerson 

who has been adjudicated insolvent applies for the adjudication to be 
annulled on the ground that his debts have been paid in full, the fact 
that such payments were not made through the Official Receiver is no 
justification for refusing to grant the annulment,” Pelayudham -Pillai 
v» Official lleceivor, TinnevcUy^ 26 M. L. T. 139: 1919 M. W. N. 622: 
62 Ind. Cas. 689. Held also in Behaci Sikdar v. Jlarsukdas Chakmulf 
25 C, W. N. 187 : 62 Ind. Cas. 904, that a payment of annas eight in 
the rupee in full satisfaction of the claims of the creditors without the 
intervention of the Court or the ttec'civer after a scheme for composi- 
tion has been rejected could not he re<‘ogniKed in insolvency proceed- 
ings. 

Undue preference to one creditor i.s not a ground for annulment cf 
an adjudication order, Malchand r. (rojHtl Phaudray 21 C. W. N. 298. 
A suit instituted by the Receiver of the estate of an insolvent against a 
debtor of the insolvent during the pendency of the insolvency proceed- 
ings is not rendered unmaintainable on the annulment of adjudication, 
Manna ImI v. yelin Kumar Mvkheiiiy 16 A. L. J. 938: 48 Ind. Cas. 
433. 

III. Vide Notes under section 38 ivfra. 

Appeal lies against an order annulling adjudication under Sec. 
72 (2) schedule 1 infra. 


36. [17] If, in any case in which an order of 


' Power to cancel one 
of concurrent orders 
of adjudication. 


adjudication has been made, it 
shall be proved to the Court by 
which such order was made 


that insolvency proceedings are pending in another 
Court against the same debtor, and that the pro- 
perty of the debtor can “be conveniently distributed 
by such other Court, the Court may annul the 
claudication or stay all proceedings thereon. 
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NOTES 

Review. — ^This in section 17 of Act 111 of 1907 and should be read 
with* section 77 infra. 

Under section 11 a petition for insolvency by or against a debtor 
may be presented in any Court within whose jurisdiction he resides or 
trades or works or has been arrested. If petitions are presented by or 
against him concurrently in more than one Court, this section gives 
power to any court to annul the adjudication made by it on proof that 
another Court can more conveniently deal with the matter. The annul- 
ment of adjudication order under this section is a matter of discretion of 
•the Court and may be refused. Where after an order of adjudication 
■had been made by the Madras High Court a second application for 
adjudication was presented to the Bombay High Court, held, that the 
prior order of the Madras High Court did not deprive the Bombay In- 
solvency Court to adjudicate the appellant an insolvent at the instance 
of a Bombay creditor. Also, the Court had a discretion to refuse the 
adjudication order if having regard to the circumstances of the case, it 
considered that an adjudication again in Bombay would be a vain and 
useless proceeding. In Be. ArnavyJ, 21 Bom. 227 referred to In Be. 
Wiirnim Watson, 31 Cal. 761 : 8 C. W. N. 563. In a suit for dissolu- 
tion of partnership and for partnership accounts in the Calcutta High 
Court a Receiver was appointed of the partnership assets. Subsquent- 
ly a mortgagee brought a suit in the CM^urt of the Subordinate Judge 
at phanbad to enforc'e a mortgage against the partners in respect of 
some of the partnership assets and made the Receiver a defendant in 
his suit. The Receiver of the Calcutta High Court was appointed 
Receiver of the mortgaged property by the Subordinate Judge^ who 
gave certain directions which were not reconcilable with the 
order of the Calcutta High Court. Held, setting aside the order 
of the Subordinate Judge, that where roneurrent proceedings for si- 
milar relief are taken in two different and independent courts no order 
shoitld he passed which may lead to friction or conflict of jurisdietion. 
ftridhar Choxrtihury v. Mugniram, T. J-. R. 3 Pat. 367 : 78 Ind. Cas. 

m. 

The jurisdiction of each bankruptcy court is partly local and partly 
imperial: As regards its local jurisdiction it is confined to the claims 
of debtors who by the express terms of the Act are made subject to its 
jurisdiction either by domicile or by residence, ^e imperial nature of 
the jurisdiction consistii in this that it empowers ttie Bankmptcy Courts 
to discharge debts whmver contracted i.e., the discharge of a deb^r 
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by a Bankruptcy Court in England, will di&charge a debt con* 
tracted by the debtor in one of the colonies or colonial states or in 
India, Jiurtley v* Hadyes 1861 30 L. J. Q. B. 352. And the proVisions 
as to the vesting of property in the Receiver extend all over the empire 
so that when a man is made bankrupt by Bankruptcy Court in England 
properties which he has in the Colonies or Colonial States or India will 
become distributable by the English Trustee in Bankruptcy who can 
enforce his title to it, (^allender Syhes it* Co, v. Colonial Hecrttary of 
Lagos and Davies ^ 1891 A. C. 460. 

In IMji iSahay v. Abdul Gant, 15 C. W. N. 253: 12 C. L. J. 452, 
held the Court has jurisdiction to deal with alienations made by the 
debtor of properties situate outside its local limits and such jurisdiction 
is not affected by the^ provisions of Sec. 16 of the Civil Procedure 
Code.’* “A vesting order passed by the Bombay High Court vesting 
the property of the debtor in the Official Assignee, Bombay, and passed 
subsequently to an order in insolvency court at Amritsar, had the effect 
of vesting the property in the Punjab in the Official Assignee, Official 
Assignee of Bombay v. Megistrar, 8. C. CouH, Amritsar, 37 Cal. 418 
P. C. : 11 C.L. J. 443 ; 14 C. W. N 569 : 7 A L J 357 : 12 Bom. L R 
^5 followed .in In lie, Jemanadas, 40 Cal. 78. *The jurisdiction con- 
ferred by Act 111 of 1907 and Act III of 1909 are distinct. Where an 
insolvency petition pending before the Madras Insolvency Court was 
transferred to the District of Tanjore, held that the District Court cf 
Tanjore was not competent to try or dispose of the same, as the two 
jurisdictions are distinct,” Sreenivasa v. Offrial Assignee of Madras 
■26 M. L. J. 299 : 1913 M. W. N. 1004 : 14 M L. T 184. 

37 [42 (2) and (3)] (1) Where an adjudication 
is annulled, all sales and dis- 
position of property and pay- 
ments duly made, and all acts 
theretofore done, by the Court or receiver shall be. 
valid ; but, subject as aforesaid, the property of the 
■debtor who was adjudged insolvent shall vest in 
such person as the Court may appoint, or, in de- 
fault of any such appointment, shall revert to the 
debtor to the extent of his right or interest therein 
•on such conditions (if any) as the Court may, by 
■order in writing, declafe. 

(2) Notice of everv order amplling an adiudi- 
■oattion shall be published in the local official 
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Gazette and in such other manner as may be pres- 
cribed. 

NOTES. 

RtYiew. — ^This is section 42 (2) & (3) of Act 111 of 1907 and corres- 
ponds to sec. 35 (2) of the Bankruptcy Act, 1883. 

Annulment of adjudieation order. — ^An adjudication order is annulled 
under Sec. 35 where in the opinion of the Court a debtor ought not to 
have been adjudged insolvent or where it is proved to the satisfaction 
of the Court that the debts of the insolvent have been paid in full, and 
also under Sec. 39 when the Court, on approval of proposal for Com- 
position, ec bodies the terms of the composition in an order and frames 
a schedule in accordance with the provisions of Sec. 33 and passes an 
order for the annulment of adjudication. 

**8hall vest In such person as the Court may appoint.'* — On the 
annulment of an adjudication order the property re- vests in the debtor 
who was adjudged insolvent. In as much as the Insolvency Court has 
seisin only over the property of the insolvent, the debtor ceases to be an 
insolvent as soon as the order of adjudication is annulled. Hence ^‘an 
order vesting the property in some person other than the bankrupt may 
be necessary for the purpose of securing or bringing about the fulfilment 
of any condition on which the annulment is based.** Flower v. The 
Mayor of Lymeregis, (1921) 1. K. B. 488. 

A judgment-debtor was declared insolvent by the Insolvency Court 
and a vesting order made. Part of his property was subsequently 
attached in execution of a decree. Afterwards his petition in insol- 
vency was dismissed and the vesting order discharged. On the same 
date a creditor's trust-deed was executed of which the plaintiffs were 
the trustees. They now sued to set aside the proceedings in execution 
after the date of th'^ trust deed. Held the dismissal of the insolvency 
petition was to revest the debtor's property in him as from the date of 
the vesting order, subject to all acts done by the assignee, or under his 
authority, during the continuance of the vesting order. The suit 
was therefore not maintainable," Bamasami r. Mitrugesa {Tawker*s 
Case), ^ Mad. 462 followed in 27 Mad. 7: 13 M. L. J. 372. A suit 
instituted by the receiver of the estate of an insolvent against a debtor 
of the insolvent during the pendency^ of the insolvency proceedings is 
not rendered unmaintainable on the annulment of adjudication, Manu 
Lai V, l^elin Kumar Mnhherji, 41 All. 290 : 16 A. L. J 938 : 48 Ind. 
Cas. 443. 
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Effect oi Annulment. — All sales and dispositions of property and 
payments duly made and all acts therefor done by the Couyt or 
Receiver shall not be affected in any way by the order of annulment 
and they will stand good. The property of the debtor, if any, subject 
to any condition attached to the order of annulment shall revert to 
the debtor to the extent of his right or interest therein and on such 
conditions as the Court may declare. A claim for breach of contract 
\vhi;;h became due to the insolvent before adjudication niul has not 
been rendered to him vests in the Official Receiver. Under he English 
Law the word property" includes claims in the nature of damages 
which have accrued due prior to the date of insolvency, excepting the 
claims in the nature of a personal action for any tort done to the 
person, which according to the maxim actio pcrsonaliA mortitur rum 
persona^ would be assigned. It would therefore follow that on annul- 
ment of the order of adjudication the claim for damages for breach of 
contract would revert either to the debtor or to his trustees appointed 
by the composition deed. Motha Itam Daulat Ram v. Vhnhrj Rai Gopat 
Das, 1925, A. I. 11. (Sind) 159. 

Appeal. — An appeal lies against an order declaring the conditions 
on which the debtor’s property shall revert to him on annulment of 
adjudication under sec. 75 (2), Schedule 1 infra. 

Compositions and schemes of arramjement. 

38. [27 (1), (2), (3). (4), (5)] (1) Where a deb- 

Compositions and tor, after the making of an or- 
schemes of arrange- der of adjudication, subiiiits a 

proposal for a composition in 
satisfaction of his debts, or a proposal for a scheme 
of arrangement of his affairs, the Court shall fix a 
date for the consideration of the proposal, and 
shall issue a notice to all creditors in such manner 
as may be prescribed. 

(2) If, on the consideration of the proposal, a 
majority in number and three-fourths in value of 
all the creditors whose debts are proved and who 
are present in person or by pleader, resolve to 
accept the proposal, the same shall be deemed to 
bo duly accepted by the creditors. 

(3) The debtor may at the meeting amepd the 
forms of his proposal if the amendment is, in the 
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opinion of the Court, calculated to benefit the 
general body of creditors. 

(4) Where the Court is of opinion, after hear- 
ing the report of the receiver, if a receiver has been 
appointed, and after considering any objections 
\mich may be made by or on behalf of any 
creditor, that the terms of the proposal are not 
reasonable or not calculated to benefit the general 
btfdy of creditors, the Court shall refuse to ap- 
prove the proposal. 

(5) If any facts are proved on proof of which 
the Court would be required either to refuse, 
suspend or attach conditions to the debtor’s dis- 
charge, the Court shall refuse to approve the pro- 
posal unless it provides reasonable security for 
payment of not less than six annas in the rupee on 
all the unsecured debts provable against the 
debtor’s estate. 

[27 (9)] (6) No composition or scheme shall be 
approved by the Court which does not provide for 
the payment in priority to other debts of all debts 
directed to be so paid in the distribution of the pro-* 
perty of an insolvent. 

[27 (6)] (7) In any other case the Court may 
either approve or refuse to approve the proposal. 

NOTES. 

...ReYlav. — This is section 27 (1), (2), (3), (4), (5), (9) A (6) of Act 111 
of 1907. 

Difference. — Section 27 (1) provided for a scheme of composition to 
be submitted both before and after an adjudication. But under the 
present section a composition scHeme can be submitted only after an 
order of adjudication has been made. The reasons for this departure 
is explained in the Notes on Clauses z 

It is very doubtful whether under the Provincial Insolvency Act 
the Court would have befor? it the necessary facts to justify it, in deal- 
ing with compositions or schemes prior to adjudication. It is therefore 
proposed to follow in this respect the procedure under the Presidency 
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Towns insolvency Act and allow compositions and schemes only after 
adjudication.*' 

After the filing of an insolvency petition and before the order of 
adjudication, a composition deed signed by the majority of the creditors 
was filed for the approval of the Court. Held that the application for 
approval of composition was premature, because the approval of the 
court is made dependent on the acceptance of the proposals by a 
majority in number and three-fourths in value of the creditors whose 
debts are proved, which can only mean proved after adjudication under 
sections 24 and 2o of the Act, In lie. Apidication of Auxansol, 4 S. L. 
B. 222 : 9 Ind. Cas. There cun be no composition before adjudication 
SImw V. Sadimnif 9 8. L. R. 181 : 32 Ind. Cas. 665. 

Composition. — A composition is an agreement between the com 
pounding debtor and all or some of the creditors by which the com- 
pounding creditors agree w’ith the debtor and (expres.sly or impliedly) 
with each to ac-cept from the debtor payment of less tlian the amounts 
due to them in full satisfaction of their claims, Ite, Hutton 1872 7 Ch. 
App. 723. A deed must iii substance be of the nature of a composition, 
not a conveyance. A composition deed for the benefit of all the credi- 
tors, not comprising the whole of the property, is not void, if the trans- 
action is fair and hono fide, and made in the ordinary course of business 
or on the pressure of the creditors. It does not become void by the cir- 
cumstance that it is signed by some only of the creditors and that 
some are among them whose debts are barred by limitation, Maluk 
Chand v, Mani Lai, 28 Bom. 364. And wdiere the insolvent enters into 
a composition with his creditors after the passing of a vesting order by 
the Court and the insolvency petition is aftervrards dismissed, such 
composition deed i.s valid. Kothandarama r. Muru/fenam, 13 M. L. J. 
372 : 27 Mad. 7 

Nottoa of ConpoaltioB. — ^When a compositictn is put forward the 
Court ought to give notice to the creditors. If ]es.s than three-fourths 
of the creditors approve it falls through; if three-fourths of them 
appiove, the Court ought to iconsider whether it w'ill sanction it. 
SnUtpuzzaman v. T>v.vfy Commimoner, Ovdh, 18 O. C. 125 • .30 fnd 
Cas. 694. 

Aeoaplinca by eradttera. — A scheme for composition will be considered 
to he duly accepted by the creditors when the majority in number 
and three-fourths in value of all the creditors whose debts are proved 
and who are present either in person or by pleader resolve to*accept 



174 PROVINCIAL INSOLVENCY ACT, 1920 , [ 8 ^ 3 *. 

the praposal. It is a condition precedent to have ,the debts proved 
and to be present in Court either in person or by pleader to signify 
their' acceptance. 

''Resolve to aceept.’* — " Where in an insolvency proceeding a pro- 
posal is made on behalf of the insolvent for a scheme of arrangement 
of his aifairs the Disttric Judge must under the provisions of Act III of 
1907 fix a date for the consideration of the proposal and issue notices to 
all the creditors and put the scheme before them. If a majority in 
number and three-fourths in value of all the creditors whose debts are 
proved and who are present in person or by pleader resolve to accept 
the proposal, it is the duty of the Court to consider whether it shall 
or shall not approve of the proposal. The fact that the proposal is ap- 
proved by the creditors does not involve approval by the Court, but if 
there is no such majority in favour of the proposal it will stand rejected 
whatever be the opinion of the Court on its merits,’* Shafiq v, Deputji 
Commissioner of Barahanki, 18 O. C. 125. Under section 27 now 38 of 
the Provincial Insolvency Act consent of all the creditors is not by itself 
necessarily sufficient to justify an order of annulment, Moti Lai Badha- 
kksen v, Ganpat Bam 23 C. L. J. 220 : Tnd. Cas. 792. 

Under the Provincial Insolvency Act composition before adjudica- 
tion is ail impossibility inspite of the wording of the sections 16 
27 because there is'^no provision for proof of debts until after adjudica- 
tion. Even after adjudication composition is impossible if the debts are 
not proved for section 27 (2) now 38 (2) makes the assent of the majority 
in number and three-foiirtbs in value of all the creditors whose debts 
are proved a sine qua non. The assent is not a mere formality. When 
a composition does not secure for the creditor anything more under it 
than what they would get if the bankruptcy proceedings had continued, 
and the composition seems to have the effect of compounding a fraud 
and if likely to involve the creditors in litigation the Court will not 
St notion the composition. The Court has a discretion which is recoc:- 
nised in section 27 (6) now 38 (2) of the Provincial Insolvency Act, and 
the discretion is exercised in the interests of commercial morality, Be. 
Application of Fleming Shah and Co. to declare the firm gf Sadi Bam 
Jumnqdas Insolvents, 23 Ind. Cas. 565. 

Whose debts are proved. — The proof of debts required by the section 
means that the creditor shall have proved his debts in some of the 
ways prescribed by the Act and thpt his name has been put by the 
Court in the schedule of creditors, Chnndan Lai v. Khem Itaj^ 15 A. L. 
j. 538.- 40 Tnd. Cas. 156. 
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Composition out of Court. — After being adjudicated insolvents ap- 
pellants proposed a scheme for composition which was rejected: They 
subsequently represented that a majority of the creditolrs had accepted 
half their respective dues in full satisfaction of their claims as suggested 
in the scheme of composition. Held that these transactions could not 
be recognised in insolvency proceedings, lieharilal Sikdar v, Harsukdas 
Chukmal, 26 C. W. N. 137 : 61 Ind. Cas. 904. *'The payment O'f 4 annar 
in the rupee is not a payment in full and the arrangement in question 
could not be treated as composition when the prescribed procedure for 
It had been followed,” lirijikishare Lai v. Official Assignee, Madras, 
43, Mad. 71 : 37 M. L. J. 244 : (1919) M. W. N. 795. 

39 . [27 (7)] If the Court approves the proposal 
_ , , the terms shall be embodied in an 

Court shall frame a schedule in accordance with 
the provisions of section 33, the order of adjudica- 
tion shall be annulled, and the provisions of sec- 
tion 37 shall apply, and the composition or scheme 
shall be binding on all the creditors entered in the 
said schedule so far as relates to any debts entered 
therein. 

NOTES. 

A- 

Review. — This is section 27 (7) of Act III of 1907 and corresponds 
to section 23 (1) of the Bankruptcy Act, 1883 and sec. 6 of the Bank- 
ruptcy Act, 1890. 

Re-vesting. — Plaintiff having been adjudicated bankrupt his credi- 
tors agreed to accept a proposal for a composition in satisfaction <f 
the debts due to them under the bankruptcy. The amount necessary 
to pay the composition was deposited with the Official Receiver. TJie 
Court, having approved the compositon made an order annulling the 
bankruptcy, but did not make any order vesting any property of ike 
plaintiff in him or in any other person. After the annulment of the 
bankruptcy the plaintiff brought an action to recover a chose in action, 
which had been legally assigned to him before the receiving order. Held, 
that upon the order of annulment the chose in action re-vested in him 
and that he was entitled to sue for it. Younger L. J, in delivering 
the judgment said “The law enSpowers the Court to make an order 
annulling the bankruptcy at a point of time when the composition on 
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which the annulment is bused has not in tact been paid, lu these cir* 
cumstances it la natural that the law should enable the Court by order 
to vest the p^perty of , the bankrupt not. only in himself but in such 
other person as the Court may appoint. An 'order vesting the property 
in some other person than the bankrupt may be necessary for the pur- 
pose of securing or bringing about the final payment of the 
composition.’’ 

But in case an order annuJltng the bankruptcy was made but it 
contained no provision at all with regard to the vesting of the property 
of the bankrupt in himself or in any body else, the property vests in the 
bankrupt. **The trustee in bankruptcy held the bankrupt’s property 
for all the purposes of bankruptcy. Tfie only purposes foi^ which the 
property was by statute vested in him having been fully discharged 
and the property not having been exhausted, remained in his hands 
free and discharged from them and all of them. The necessary result 
is that there is a resulting trust for the late bankrupt, certainly in 
equity and at law, Fhtrvr r. Mayor of LimerPnis Corfforatioii, 1921 
1 K. B. 488. 


40 [27 (8)] If default is made in the pay- 

V ment of any instalment due in 
Power to re-adjudge pursuance of the Composition 

debtor .oso^rent. j 

the Court that the composition or scheme cannot 
proceed without injustice or undue delay, or that 
the approval of the Court was obtained by fraud, 
the Court may, if it thinks fit, re-adjudge the deb- 
tor insolvent and annul the composition or scheme 
but without prejudice to the validity of any trans- 
fer or payment duly made or of anything duly 
done under or in pui*suance of the composition or 
scheme. When a debtor is re-adjudged insolvent 
under this se 9 tion, all debts provable in other res- 
pects which have been contracted before the date 
of such re-adjudication shall be provable in the in- 
solvency. ^ 


NOTES. 

This IS section 27 (8) of Act III of 1907, oorreaponding 
to sectidn 23 (3) of the Bankruptcy Act, 1883. 
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If the Court approves of the composition or scheme it may, if in 
its discretion it thinks fit, annul the adjudication. In case of default, 
injustice, undue delay, or fraud, an application to adjudge the de)>tor 
bankrupt again and annul the composition or scheme may be made 
by any person interested and not only by the Official Receiver, trustee 
or creditor. See Sec. 23 (3) of the Bankruptcy Act, 1883. 

The provisions of a composition or scheme may be enforced by the 
order of the Court upon the application of any person interested and 
disobedience to the order is a contempt of Court, Bankruptcy Act 1890, 
S. 3 (14). Legal difficulties delaying the execution of the composition 
or scheme is another ground, Sec. 3 (15) of the Bankruptcy Act, 1880. 
The Court not however in the absence of fraud exercise the power 
of adjudging the debtor bankrupt if it can see plainly that the credi- 
tors can gain nothing by it but will do so if there is a probability 
of gain, Exparte Moon 1887 19 Q. B. D. 669. 

Effeet of Annulment- — Unless the Court otherwise directs the annul- 
ment of the composition or scheme forthwith and without any special 
order vests the property of the debtor in the Official Receiver. It 
has also the effect of discharging any surety for composition from 
his liability, Walton v. Cook, 1888 40 Ch. D. 325. 


Discharge. 

41 . [44 (1), (2)] (1) A debtor may, at any time 
, after the order of adjudication 

18 C arge. shall. Within the 'period 

specified hy the Court, apply to the Court for an 
order of discharge, and the Court shall fix a day, 
notice whereof shall be given in such manner as 
may be prescribed, for hearing such application, 
and any objections which may be made thereto. 

(2) Subject to the provisions of this section, 
the Court may, after considering the objections of 
any creditor and, where a receiver has been 
appointed, the report of the receiver-^ 

(a) grant or refuse an absolute order of dis- 
charge, or 

(h) suspend the operation of the order for a 
specified time; or 

ip) grant an order of discharge subject \to 
any conditions with respect to any 


12 
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earnings or income which may after- 
wards become due to the insolvent, 
or with respect to his after-acquired 
property. 

NOTES. 

ReYiew. — This is section 44 (1) (2) of Act 111 of 1907, and is based 
on section 28 of the Bankruptcy Act, 1883, corresponding to section 8 
of the Bankruptcy Act, 1890 and Sec. 26 of the Bankruptcy Act, 1914. 
This section should be read with section 43 (1) and section 10 (2) of the 
Act. The additions are explained by Sir George Lowndes in his Speech. 
** The main defect in the old Act was that it lent itself very largely to 
the devices of dishonest debtors. As the Usurious Loans Act was in- 
troduced for the protection of honest debtors, so an amended Insolvency 
Act is necessary for the protection of honest creditors against dishonest 
debtors. I will pursue for the moment the course of the dishonest 
debtor; he files his petition, and if he is in jail he automatically gets 
his release under the existing Act and He is practically protected from 
going to jail again. That is sufficient for him; that is all he wants; be 
does not want to pay his debts; all he wishes is to escape the penalty 
of jail. It is not necessary for him to apply for his discharge, and 
until he applies ^{or it, the Court has practically no power over In’s 
misdoings. This is the state of things we have tried to remedy by 
this Amendment Bill. We propose to make it compulsory that every 
petitioning insolvent should apply for his discharge within a time to 
be prescribed by the Court. If the insolvent does not apply for his 
discharge he will lose the protection of the Court altogether. His 
.adjudication will be annulled, and it is provided that he cannot file 
another petition on the same facts. 

Bad Faith. — ** It is clear that the question whether the debtor has 
or has not committed acts of bad faith is to be determined by the Court 
not at the preliminary stage when the order of adjudication has to be 
made but at the final stage when the application is made for final 
discharge,” Udai Chand v. Bam Kumar, 15 C. W. N. 213: 12 C. 

L. J. 400, Samiruddin v, Kadumoi/ee, 16 C. W. N. 244: 12 C. L. J. 
445. 

Effect of Discharge. — Generally it may be said^that the effect of 
an order of discharge is to enable the bankrupt to contract freely and 
to acquire, property, and his trustee* in bankruptcy will have no right 
of intervention. A bankrupt who has obtained his discharge is freed 
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SeCi 41. j 

from his statutory restrictions peculiar to undischarged insolvents. 
i(Ftde sec. 72). An order of discharge except in the cases mentioned 
in section 44 has the effect of releasing the bankrupt from all debts 
provable in bankruptcy, and a promise to pay debt after an order of 
•discharge without fresh consideration is nuduin poctumj Hmther and 
So7i V. Webb, 1876 2 C. P. D. 1. “ The over-riding intention of the 

Legislature in all insolvency cases is that the insolvent in giving up 
the whole of his property shall be a free man again, able to earn his 
livelihood and having the ordinary inducements to industry.” J?«. 
Oaskill, 1904, 2 K. B. 478. 

Procedure at hearing. — It is the practice for the report of the Official 
Heceiver to be read at the beginning of the proceedings. In addition 
to hearing the applicant the Court may hear the Official Beceiver and 
any creditor. The Court may put such questions to the bankrupt and 
receive such evidence as it may think fit and it is the duty of the 
•Judge to take a note of the evidence, E.cintrte Sharp, 1893, 10 Morr. 
114. 

Report of the Receiver. — The Report of the Offi<*ial Receiver is made 
•evidence by the Act only for the purpose of this section and not of 
4iny other, Chinna v. Kumar, 36 Ind. Cas. 906. An Insolvency Court 
has no power to set aside or vary a previous order j’ef using a dis- 
charge. No Court has power to set aside an order which has been 
properly made unless it is given by statute, Application by Henry 
Bohert Smith, 9 S. L. R. 132: 32 Ind. Cas. 67o. 

**May — The granting of an order of discharge is discretionary 
with the Court and if it be of opinion that the insolvent may be 
reasonably expected to possess an income accruing during the time of 
his insolvency and likely to continue even if the income be from 
sources which cannot be attached, the Court has full power to order 
liim to contribute out of his future earnings. Voo7\a Lai v. Kanhya 
Lai, 19 Cal. 730. ‘‘The Court has an almost unlimited discretion 
within the statutory limitations as to the order which it will make,”- 
Be. Banker, Exparte Constable and, Jones, 1890, 25 Q. B. D. 285. “ In 

-considering an application for discharge the Court will have regard not 
to the interest of the creditors alone but also to the interests of the 
public and commercial morality,” Be. Badcock, 1886, 3 Morr. 138. 

Statutory Limitations. — ^The statutory limitations to the discretion 
^of the Court as provided by this flection are as follows : The Court 
may either (1) grant an absolute order of discharge or (2) absolutely 
refuse order of discharge or (3) suspend the operation of discharge for 
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a specified period or (4) grant an order o§ discharge subject to any 
condition with respect to any earnings or income which n^ay after- 
wards accrue due to the insolvent or with respect to his self-acquired 
property or (5) exercise the above powers of suspending and of attach- 
ing conditions to a bankrupt’s discharge concurrently. 

Sub-seetion (2). — For circumstances under which the Court can 
refuse or suspend the absolute order of discharge^ vide Sec. 42 in/ra. 

“The function of the Court acting under Ch. XX of the Civil 
Procedure Code was to compel the insolvent-debtors to pay their 
debts if it could, either by its own compulsory process or where that 
could not be used, by withholding from them when it had the power 
of doing so the relief to which they might otherwise^ be considered 
entitled. The granting of an order of discharge under that chapter 
was to a certain extent discretionary with the court, and if 
the Court was of opinion that an insolvent might reasonably be ex- 
pected to possess an income accruing during the time of his insolvency 
and likely to continue, even if such income be from sources such that 
it could not be attached, it ought very seriously to consider whether 
under such circumstances it ought to exercise its power to discharge 
the insolvent anc^ not rather stay its hand and require him as a con- 
dition of such a discharge to satisfy it by payment on account of its 
debts that he really desires, so far as he can, honestly to discharge his 
debts that ho owes.’ A (Jayawal who w'as in receipt of considerable 
offerings made by pilgrims was declared insolvent and discharged by 
the District Judge. Held, that the Court had power to withhold 
the discharge until the insolvent l\<^d satisfied it by payment on 
account of his debts that he really desired to discharge his debts,”' 
Poona Lai v. Kanhya Lai, 19 Cal. 730. 

Seeured eredlton. — An order of discharge does not affect the rights 
of a secured creditor against the insolvent, Sridhar Narayan v. 
Atma Bam, 7 Bora. 455. 

Gondlilont. — ^An adjudicated insolvent obtained on the 2nd October 
1912. an order of discharge on the following terms, *4t is ordered 
that the insolvent’s discharge be suspended for one year and that he 
be discharged as from 2nd October 1913.” No final order of discharge 
was made. The insolvent having acquired property in 1916-17 the 
Official Assignee claimed the property for division amongst the in- 
Bolyenjb’s creditors. Held, that the order of discharge became opera- 
tive by itself on the 3rd October 1913 and the claim of the CMlciai 
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Assignee be negatived, Murad Ally v. LanOy 21 P. L. R. 980. The 
^rder of ^discharge subject to conditions cannot be made unless there 
js some reasonable probability of the insolvent’s coming into posses- 
sion of funds, Expart e Jamett, 8 Morr 19. Where an insolvent after 
obtaining his personal discharge inherits property from his father, 
there must be evidence that his income is more than siifhcient to keep 
his family in good circumstances and to enable him to meet the neces- 
.sities of himself and his family, Abdul Kareem v. Official Assignee, 28 
Mad. 168. An order of discharge of an insolvent on condition that he 
should, subject to his right of an allowance of Rs. 25 a month for the 
maintenance of himself and his family place at the disposal of the 
Court ail property he might afterwards acquire does not amount to 
•such a discharge as is referred to Sec. 33 (3) supra. Sivasuhramauia 
V, ThethemppUy 45 M. L. J. 166: 1923 M. W. X. 895. 

Suspend. — Before the Court makes a suspension of discharge there 
must be reasonable prospects that some available funds will be forth- 
coming. An insolvent who though unable to pay all his debts at the 
time of the application for discharge has some reasonable expectation 
that he would acquire property subsequently cannot be given an un- 
conditional discharge. In Ite. Jones, 24 Q. B. D. 589. Tho discretion 
to suspend the operation of the order of discharge for specified time 
or to grant an order of discharge subject to any conditions with respect 
to any earnings or income which may afterwards become due to the 
insolvent is controlled by the provisions of Sec. 42 of the present Ac;t. 
Debt Prasad v. Allen (Jrant, 39 Ind. Cas. 916. 

Sec. 26 of the Bankruptcy ^Vet, 1914, provides by sub-scction (2) 
that on the hearing of an application for discharge tho Court may 
cither grant or refuse an absolute order of discharge or suspend the 
operation of the order for specified time or grant an order subject to 
any condition with regard to any earnings or income which may 
Afterwards become due to the bankrupt, or with respect to his after- 
Acquired property. It is also provided that the Court shall refuse the 
discharge in all cases when the bankrupt has committed any mis- 
demeanour under the Act connected with his bankruptcy, and shall 
on proof of any of the facts thereinafter mentioned, either (1) refuse 
i>he discharge; or (2) suspend his discharge for a period of not less 
than 2 years; or (3) suspend his discharge until a dividend of not 
less than 10 shillings in the £ has been paid to the creditors. But 
trhere proof had been made of some of these facts, ets., that the 
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bankrupt’s assets were not of a value equal to 10 s, in the £ on the 
aniofint of the unsecured liabilities and the Registrar made an 
order suspending the discharge until the debtor has paid 15 s. in the 
£ to his creditors, held, that there was no jurisdiction under thia 
section to make the order. In lie, KutneVy 1921 3 K. B. 93. 

Foreign Court. — The discharge of a debtor under the Bankruptcy 
Jjaw of Cejdon operates as a discharge of a debt payable by the insolvent 
for which there was an enforceable cause of action in Ceylon even 
though the place of performance or payment may have been fixed in 
British India, Ma(jmla IHllay liowther v, Muhummudhu lioivthery 
9 Mad. L. W. 535. The Insolvency Court in Bombay has no jurisdic- 
tion to restrain a decree-holder from filing a suit against an insolvent 
wlio lias obtained his discharge in an Insolvency Court, in a foreign 
state, within wdiose jurisdiction the insolvent has property, for re- 
covering a debt in respect of which the discharge has been obtained. 
The order -of discharge granted by the Insolvent Court in Bombay 
would be recognised by all Courts in British Empire, but there is no 
obligation on Courts outside British India to recognise the order of 
discharge as a complete release from debts mentioned in the order,. 
Lahkmlram v. Punamchand, 22 Bom. L. R. 1173. 

Appeal. — An appeal lies against an order on application for dis- 
charge under Se<*. 75 (2), Sch. I., infra, 

42 * [44 (3)] (1) The Court shall refuse to 
grant an absolute order of dis- 
c^es in which Court charge Under Section Ai on 
lute discharge. proot 01 any of the following 

facts, namely : — 

(a) that the insolvent’s assets are not of a 
value equal to eight annas in the 
rupee on the amount of his unsecured 
liabilities, unless he satisfies the 
Court that the fact that the assets are 
not of a value equal to eight annas in 
the rupee on the amount of his unse- 
cured liabilities has arisen from cir- 
cumstances fo,r which he cannot just- 
ly be held responsible; 

. (6) that the insolvent has omitted to keep 
such books of account as are usual 
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and proper in the business carried on 
by him and as sufficiently disclose'his 
business transactions and financial 
position within the three years imme- 
diately preceding his insolvency; 

(c) that the insolvent has continued to trade 
aft'‘r knowing himself to be insolvent, 

{d) that the insolvent has contracted any 
debt provable under this Act without 
having at the time of contracting it 
any reasonable or probable ground of 
expectation (the burden of proving 
which shall lie on him) that he would 
be able to pay it; 

{e) that the insolvent has failed to account 
satisfactorily for any loss of assets or 
for any deficiency of assets to meet his 
liabilities ; 

(/) that the insolvent has brought on, or con- 
tributed to his insolvency by rash and 
hazardous speculations, or by unjusti- 
fiable extravagance in living, or by 
gambling, or by culpable neglect of 
his business affairs ; 

{g) that the insolvent has, within three 
months preceding the date of the pre- 
sentation of the petition, when un- 
able to pay his debts as they became 
due, given an undue preference to any 
of his creditors ; 

{7i) that the insolvent has on any previous 
occasion been adjudged ai\ insolvent 
or made a composition or arrange- 
ment with his creditors; 

(0 that the insolvent has concealed or re- 
moved his property or any part there- 
of, or has been guilty of any bther 
fraud or fraudulent breach of trust. 
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[44 (4)] (2) For the purposes of this section, 
the report of the receiver shall be deemed to be 
evidence ; and the Court may presume the correct- 
ness of any statement contained therein. 

[44 (5)] (3) The powers of suspending, and of 
attaching conditions to, an insolvent’s discharge 
may be exercised concurrently. 

NOTES. 

ReYiew. — This is section 44 (3) of Act III of 1907 and corresponds 
to sec. 8 of the Bankruptcy Act, 1890. 

This section provides for the exceptions to the exercise of discretion 
to grant discharge under sec. 41 (2) and sets forth the grounds ott 
which the application for discharge may be opposed, In Re. Hormunji 
ArdeHlr, 17 Bom. L. R. 313. 

The discretion to grant the order of discharge is limited by two 
statutory exceptions: (1) the Court must refuse the discharge abso- 
lutely in all cases where the insolvent has committed any misdemeanour 
connected with his bankruptcy and (2) the Court must on proof of 
any of the facts mentioned in this section either refuse the discharge 
absolutely or suspend the discharge for a specified period or suspend 
the discharge until a dividend of not less than 8 annas in the rupee 
has been paid. The various misdemeanours limiting the order of 
discharge are, as mentioned in the different sub-sections, and are 
bodily taken from the English Bankruptcy Act. 

Clause (a). — An insolvent’s assets are deemed to be of a value equal 
to 8 annas the rupee on the amount of his unsecured liabilities when 
the Court is satisfied that the property has realised or is likely to 
.realise or with due care in realisation might have realised an amount 
equal to 8 annas in the rupee. Cf. Section 8 (4) of the Bankruptcy 
Act, 1890. The direction given to the Court by the first proviso to 
suspend the discharge until a dividend of not less than 10 s. in the £ 
liave. been paid to the creditors does not empower the Court to suspend 
that dischar^ until a larger dividend has been paid. To give such 
■a power to the Court, and thus, in effect, compel the debtor to work 
for his creditors to an extent beyond the prescribed sum as a condi- 
tion of his discharge; is not to be implied from the statute. In Re. 
Kuinty, 1921 3 K. B. 93 C. A. When the insolvent’s assets were not 
of a value equal to eight annas in the nipee and it was also found 
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from the report of the Receiver that the insolvent, so far from helping 
the Receiver to pay his debts, had rather obstructed him, tl^ie order 
jrefusing discharge was perfectly reasonable. Jaymohan Sing v, 
Doputy Commissioner, Fyzahad, Ind. Cas. 64. 

Clause (b). — EBooks of Account. — Financial position means finan- 
cial position regarding the trade or business carried on and generally 
it trader who kept proper books of his trade but not of his personal 
purchases was held not under obligation to keep books relating to 
his personal purchases. A man out of business need not keep books 
. at all and if a business man keeps a business book, he need not put down 
his private transactions in them, lie. Mutton, 1887, 19 Q. B. D. 102. 

Clause (c). Trade. — ** What constitutes a trader depends upon the 
• definition given to that term in sec. 65 of the Statute, 25 & 13 Viet. Cl. 
106, which is rendered applicable to this country by sec. 9 of the 
Indian Insolvency Act. In the enumeration of traders given in sec. 

•d5 of that Act are persons using the trade of merchandise or who 

seek their living by huyiny and selliny or by workmanship of goods 

•or commodities. A manufacturer who works with raw materials is a 
trader. A }>erson who merely produces an article from the soil is not 
a trader because there is not that huyiny and selliny necessary to 
•constitute him a trader and also because the article which he produces 
and sells is not produced by the workmanship of goods or commodities. 
A tea-planter who produces dried tea leaves is a trader; an indigo 
planter is a trader.” In lie, Momei, 21 Cal. 1018. 

” A man has a perfect right to determine that he will go on with 
a business so long as he is solvept although it is a losing business. But 
the moment he becomes insolvent he is going on at the risk of the credi- 
tors,” lie. Stainton, 1887, 4 Morr. 242. ^ 

Knowledge. — It is essential that there should be a knowledge of 
insolvency. If a trader has kept proper books as provided in clause 
•(b) mpra he will .not as a rule be able to say that ha was ignorant of 
Jiis insolvency, lie. Heap, Exparie Board of Trade, 4 Morr 314. 

Glauie(d). — ^For ^debts provable’ see notes under Sec. 33 & 34. 

Expeetation. — In Be. Cowie, 5 Cal. 70, held, “they are pointed 
not at the case of a man who incurs a debt knowing that he cannot 
pay his debts generally but at that of a man who incurs a debt know- 
ing that he cannot repay that debt.” 

Clause (f).— This is section 8 (3) of the Bankruptcy Act, 1890. 

and Hazardous Speculation. If s man advances money on that 
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which may or may .not succeed it is speculation. To bring the case 
within* the Act the speculation must be rash as well as hazardous. 
Lopes L. J. in JRe. Expart e Keays, 1891, 9 Morr 12, observed. '*ln 
my opinion a speculation which no reasonably careful man would enter 
into having regard to all the circumstances of the case is a rash and 
hazardous speculation ; and by all the circumstances of the case 1 mean, 
his own n^ans and all the surrounding circumstaces connected with; 
the matter.” Thus trading to the extent of thousands where the trader 
has no capital to meet losses is rash and hazardous speculation. So 
acceptance by a banker of foreign bills of exchange to large amounts 
after failure of the foreign bank to meet earlier acceptances is rash 
and hazardous speculation, lie. Jiraginton, 14 L. T. 277. So specula- 
tive dealings by a share broker largely on his own account, Be. WiU 
son, 14 L. T. 492. Lord Wesbury L. C. defined a ‘rash^ speculation as 
a speculation such as no reasonable man would enter into, Kxparte 
Downmau, 1863, 32 L. J. 49. “Rash and hazardous” must be looked 
at with regard to all the circumstances.” The allegation that the 
transaction was a rash and hazardous speculation must be definitely 
alleged and strictly proved, Be. John Broton d^Co., 1906, 22 T. L. R. 
291. ^ 

If a man borrows money, he is responsible for the payment of it 
whether the man who lends him money is foolish or otherwise. Under 
the Provincial Insolvency Act, the Court is enabled to confer on debtors 
the benefit of release from their debts, but this benefit was intended for 
the honest debtor who by reason of misfortune is unable to pay his 
debts. The conduct of the seeker of .the benefit, not the conduct of 
cieditors is what has to be considered, Kalleappa Chetty v. Maung 

'V' 

Byrne, 5 L. B. R. 189. See also In Be. Harmusji Ardeshir, 17 Bom. 

L R. 313. 

Unjustifiable extravagance. — A man U not bound to keep up ap- 
pearances but to pay up debts and if his property will not allow of 
his living at the particular rate he has been accustomed to live at, 
then his plain duty is to reduce his scale of living and not to go on 
living out of the money of his creditors, 7n Be. Stainton, 4 Morr 242. 

See also Notes under Sec. Al infra. 

Effeet of order of refusal. — ^The refusal of discharge to an insolvent 
is i.ct necessarily a determination of the insolvency proceedings, and' 
inspite of such refusal, the bar against the commencement of the suit 
against the insolvent after the adjudication order laid down by Sec. 
28 (2) continues to operate and a creditor of the insolvent is not en- 
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titled to commence a suit for the recovery of a debt against the insoU 
vent without the leave of the Insolvency Court. The plaint in such a 
suit must be rejected. Howe do Co, v. Tantkean Taik, 84 Ind. Oas» 
90U. 


43, [New] (1) If the debtor does not ap- 
pear on the day -fixed for hear- 
to u '**' ttVPiimtIm tor dU- 

anmiUed on failure to Charge or on such subsequeut 
apply for dsicharge. Court may direct, or 

if the debtor does not apply for 
an order of discharge within the period specified by 
the Court, the order of adjudication shall be annul- 
led, and the provisions of Section 37 shall apply ac- 
cordingly. 

(2) Where a debtor has been released from 
custody under the provisions of this Act and the 
order of adjudication is annulled under sub-section 
(1), the Court moy, if it thinks fit, re-commit the 
debtor to his former custody, arid the officer in 
charge of the prison to whose custody such debtor 
is re-committed shall receive such debtor into his 
custody according to such re-commitment, and 
thereupon all processes which were in force against 
the person of such debtor at the time of such re- 
lease as aforesaid shall be deemed to be still in force 
against him as if no order of adjudication had been 
made... 


NOTES. 

Review. — The section is new, and its introduction is explained by 
Sir George Lowndes in his Speech and his Statement of Objects and 
Reasons : **The main defect in the old Act was that it lent itself very 

largely to the devices of dishonest debtors. I will pursue for a moment 
the course of the dishonest debtor; he files his petition, and if he is in 
jail he automatically gets his release under the existing Act, and he is 
practically protected from goin^ to jail again. This is the state of 
things that we have tried to remedy by this Amendment Bill. We pro- 
pose in the first place to make it compulsory that every petitioning 
insolvent should apply for his discharge within a time to be prescribed 



188 PROVINCIAL INSOLVENCY ACT, 1920. [tSfti 43. 

by the Court, which we hope will in most cases be a fairly short one. 
If the insolvent does not apply for his discharge and it must be re- 
memljered that his doing so enable the court to deal with any malprac- 
ti&s he may have committed, he will lose the protection of the Court 
altogether. His adjudication will be annulled, and it is proposed that 
he cannot file another petition on the same facts.” — Speech. See also 
Statement of Objects and lieasons, paragraph 3. 

Automatic Annulment of the Adjudication Order . — In Expart e 
Itamkislinu Misra, 4 1. L. R. Pat. 51 : (1925) A. I. R. (P.) 

355, it has been held that the debtor has complete discre- 

tion to apply for discharge when he likes provided he applies 
witliin the period specified by the Court in the order of 

adjudication passed under Sec. 27. The word ‘‘ shall ” in section 41 

of the Act imposes a duty upon the insolvent, the breach of which 
involves the consequences pointed out in Sec. 43. The provision, in Sec. 
43 is mandatorif and the Court has no discretion to enlarge the period 
fixed by the Court for an application for an order of discharge. The 
provision was intented to remedy the defect in Act III of 1907 under 
which the conduct of the debtor never came under the scrutiny of the 
Insolvency Court. It is a new* provision and should receive strict 
interpretation. Whereas in Arunagiri Mudaliar v. Kandaswamy 
MudaJior, 83 Ind. Cas. 955, 1924 M. W. N. 331 : 1924 A. I, R, (Mad) 
636 it has been held that the power conferred by Sec. 27 (2) of the Act 
to extend the time fixed for applying for discharge is not exhausted 
by the period originally fixed having expired. There is nothing in 
the Act to prevent the Court from extending the time after the period 
originally fixed has expired, under S,cc. 43 of the Act. Sec. 143 C. P. 
Code is applicable to the insolvency proceedings by virtue of Sec. 
^ (1) of the Provincial Insolvency Act and would ^stify an extension 
of time in such a case even after the expiry of the period originally 
fixed. But Waller, J. dissenting y held that Sec. 43 is absolutely pe- 
remptory in its terms and directly the Court is informed of the insol- 
vent’s omission to apply for discharge within the time fixed, the only 
■course open to it is to annul the adjudication. No application for ex- 
tension of time can lie after the expiry of period originally fixed. 
Sec. 148 C. P. Code is applicable to insolvency proceedings only so far 
as it does not conflict with the provisions of the Provincial Insolvency 
Act. « 

The Calcutta High Court in Abraham v. Sukeas. 51 Cal. 337 : 81 
Ind. Cab. 584; 1924 A. I. R. (Cal.) 777. has held that it is true that 
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Sec. 43 provides that the order of adjudication shall be annulled ; but 
that seems to indicate that it is to be annulled at the instance of 
the opposite party, or by the Court itself, and does not stand cancej||pd 
automatically on the expiry of the period. We think that under 
Sec. 27 (2) the Court has the power to extend the time even after 
the expiry of the period of the order for discharge.’’ 


44 » [45] (1) An order of discharge shall not 
release the insolvent from — 

(a) any debt due to the Crown ; 

(b ) any debt or liability incurred by means 

of any fraud or fraudulent breach of 
trust to which he was a party : 

(c) any debt or liability in respect of which 

he has obtained forbearance by any 
fraud to which he was a party; or 

(d) any liability under an order for main- 

tenance made under Section 488 of the 
Code of Criminal Procedure, 1898. 

(2) Save as otherwise provided by sub-section 
(1), an order of discharge shall release the insol- 
vent from all debts provable under this A ct. 

(3) An order of discharge shall not release any 
person who, at the date of the presentation of tho 
petition, was a partner or co-trustee with the insol- 
vent, or was jointly bound or had made any joint 
contract with him or any person who was surety 
for him. * 

NOTES. 

Review. — ^This is Section 45 of Act HI of 1907, and Section 30 of 
the Bankruptcy Act, 1883. 

C. P. C. and Aet III of 1907.— << Under Sec. 352 of the C. P. C. 1882 the 
relief was limited to debts entered in the schedule : and if a creditor did 
not choose to have his debts scheduled the discharge would not preclude- 
him from executing his decree. Section 357 of the Code did not pro- 
tect an insolvent from arrest in respect of judgment-debts not 
appearing in the schedule — hh property could always be attached 
and sold. It is therefore proposed to adopt the provisions of tha 
English Law w&ich enables the Courts to declare that the relief when> 
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granted will absolve the debtor from all claims provable iu insolvency 
with the exception of those due to the Crown or tainted with fraud.’* 
— ^otea on Clauses to Act III of 1907. 

Clause (a) Crown Debts. — ^In determining whether, or not a debt 
falls under the denomination of a crown debt the question is not in 
whose name the debt stands but whether the debt when recovered falls 
into the coffers of the State,” Juddh v. Secretary of State, 12 Cal. 445. 
'Crown debts include all debts, penalties fines due by the insolvent to 
Government and all assessed taxes, land tax, property or income tax 
assessed on the insolvent; also court-fees payable by a person suing in 
forma pauperis j Canada v, Jluttokristo, 30 Cal. 1040: 10 C. W. N. 857. 
So a judgment-debt due to the Secretary of State arising out of a 
crown debt, Judah v. Secretary of State, supra. The reason why crown 
debts are paid before every other debts is that the title of the king 
shall be preferred to that of the subject and that interests of the 
individuals • are to be postponed to the interests of the community. 
New South Wales Taxation Commissioner v. Palmer, 1907 A. C. 179. 

Clause (b). — This is section 30 (1) of the Bankruptcy Act, 1883. 

Whore the bankrupt had knowingly put forward false statements in 
a prospectus, even if he had not knowledge of the true facts, it was a 
fraudulent act for him for his own advantage to issue a statement 
which is false in fact being utterly careless whether it was true or 
not,” Duee and Puce, 1889, 6 Morr. 290. ” A company promoter who 
had made a secret profit was guilty of fraud and breach of trust and 
the debt incurred to the company was a debt incurred by fraud and 
breach of trust therefore not released by an order of discharge,” 
Emma Silver Mining Co, v. Grant/ 1SS9 17 Ch. D. 122. See also 
Panangupalli v, Itamchandra, 28 Mad. F. B. 162: 16 M. L. J. I, 
Tt is necessary that the insolvent should be persclCially implicated in 
the fraud or fraudulent breach of trust. So a liability as partner 
for the fraud of a co-partner would not come under this section. 
Cooper V, Prichard, 11 Q. B. D. 351. 

Clause (d). — This clause is new. Its introduction is thus ex- 
plained in the Notes on Clauses : “ The effect of existing Section 45 
is to release a discharged insolvent from liability under an ordei>of 
maintenance made under Sec. 488 of the Code of Criminal Procedure, 
1898, and in this respect the section ki in conflict with Section 46 of 
the Presidency Towns Insolvency- Act. It is proposed to bring it into 
accord with the latter Act.” 
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Formerly there was divergence of opinion as to whether an insol- 
vent who had obtained an order of discharge was released from his 
liability to pay maintenance or arrears of maintenance as ordered by 
4k court. In Tookee Jiihi v. Abdul Khan, 5 Cal. 536, held arrearai^of 
maintenance included in the schedule is a debt. But in Pamaninal v* 
Hemanmal, 35 Ind. Cas. 451, it was held that maintenance ordered 
to a wife is not a debt provable under the Act and hence the order 
of discharge will not release the insolvent from the liability to pay 
arrears of maitenance and to be imprisoned for non-payment. This 
conflict in the law has been set at rest by the enactment of this new 
clause (d). But in Halfhide v. Half hide, 50 Cal. 867, it has been held 
that the fact that a husband who is in arrears of maintenance has been 
adjudicated insolvent under Sec. 27 of the Prov. Insolvency Act, V. 
of 1920, is conclusive as long as the order for adjudication stands, 
that he is unable to pay the amount due and he is therefore not 
guilty of wilful neglext within Sec. 488 (3) of the Cr. P. Code. 

Sub-seetion (2). — In this connection the difference in effect of the 
order of discharge between the present Act and C. P. C. 1882 should 
be noted. In Harapriya Debt v. Shanw C ha ran, 16 Cal. 592 it was 
held we think it is necessary for us to notice what does at first sight 
appear to be somewhat anomalous in the provision of Sec. 352 of the 
C. P. C. Although an insolvent may come into (burt seeking to be 
released from his debts and although the object of these proceedings 
is to release him from those debts, if a creditor docs not come in and 
prove his debts this would prevent an insolvent acriuiring the relief 
that the court contemplates giving him. This is unfortunate.” The 
discharge of the insolvent did not operate as a discharge of the debts 
under Sec. 367 of the Ci. P. C. whereas under Sec. 45 (2) of Act III 
of 1907, now Sec. 44 (2) an order of discharge shall release the insol- 
vent * from all debts provable under the Act ’ whether the creditors 
choo.se to come in and prove their debts or not. Sec. 46 (2) now 
Sec. 44 (2), gives a release to the insolvent at the time of his discharge 
from debts entered in the Schedule. But after adjudication and 
before discharge Sec. 16 (2) b of the old Act absolutely prohibited all 
creditors whether in the Schedule or not from taking execution pro- 
ceedings against the person or property of the insolvent except with 
thefeave of the Court. Now under Sec. 28 (2) all proceedings against 
the property of the insolvent are prohibited but not process against 
the person of the insolvent. Nniesa Chettiar v, Annamalai Cfiettiar, 
73 Ind. Cas. 213: 1923 A. T. R. 487 (Mad). 
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For what deoito are provabiO under the Act vide notes under Sec. 
33 and 34. 

Sub-seeiion (3). — ** Although a co-partnor with the insolvent is not 
discharged from liability by an order of discharge in respect of the* 
insolvent, the insolvent is leleased from liability both in respect of the; 
separate debts and partnership debts included in the Schedule,” Ex- 
parte Maund, 16 Eq. 616. A certificate of discharge granted to one* 
of several joint-grantors of an annuity discharges the bankrupt and: 
not the others, Baxtur v. Nichol, 4 Taunt 90. 

Effect of the order of Discharge outside India.— An order of discharge- 
does not operate outside British India so as to prevent recovery of the 
debt there out of the property there which has not been taken by the- 
Reoeiver. Lakhiram Kevalram v. Pummehand, 46 Bom. 660. 

PART III. 

ADMINISTRATION OF PROPERTY. 

Analysis. — The chapter deals with the administration of the pro- 
perty of the insolvent either by the Court or through the Receiver 
appointed by the Court. Under Sec. 20 the Court when making an 
order admitting the petition may, and when the debtof is the appli- 
cant shall, appoint an interim receiver of the property of the debtor 
or any part therebf, and may direct him to take immediate possession 
thereof or any part thereof. And under Sec. 28 on the making of 
an order of adjudication the whole of the property vests in the Court 
or in the Receiver appointed by the C^urt to be divisible amongst 
the creditors and th^ insolvent shall aid to the utmost of his power 
in the realisation of his property and distribution of the proceeda 
amongst the creditors. The provisions under this chapter are chiefly 
concerned with (1) proof of debts. Secs. 46-60, (2) effect of insolvency ' 
on antecedent transactions. Secs. 61-65, and (3) the realisation and 
distribution of the property of the insolvent, Secs. 66-67. 

Method of proof of debts. 

46. [29] A creditor may prove for a debt not 
Debt payable at a payable when the debtor is ad- 
unre une. judged an insolvent as if it weTO' 

payable presently, and may receive dividends 
equally with the other creditors, deducting thire- 
from only a rebate of interpst at the rate of six per 
centum per annum computed from the declaration 
of a dividend to the time when the debt would have 
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become payable, according to the terms on which 
it was contracted. 

NOTES. 

Review. — ^This is Sec. 29 of Act 111 of 1907 and is based on* Rule 
21 of Schedule 11 of the Bankruptcy Act, 1883. The enactment of 
this section in Act III of 1907 tvas thus explained in the Notes on 
Clauses to that Act: ** It may be doubted whether claims payable at 
a future time is a debt for the purpose of rateable distribution. Rule 
21 of the Second Schedule of the Statute of 1883 has accordingly been 
adopted so as to include such claims.” 

A creditor may prove for a debt not payable at the date of the act 
of bankruptcy and receive dividends thereon equally with other cre- 
ditors deducting only thereout a rebate of interest at 5 per cent, per 
annum from the date of declaration of dividend to the time when the 
debt would become payable according to contract. If the debt is 
payable with interest then the debt is to be proved as a present debt 
deducting a rebate of interest at 5 per cent, as aboye mentioned. 

Then the liability to pay interest is to be valued and proved for that 
* 

value, find then he will be entitled to a dividend on it without rebate, 
Be, Brown and Wingrove, Exparte Ador, 1891, 2 Q. B. 574. 


46- [30] Where there have been mutual deal- 

„ ^ , ings between an insolvent and 

Mt off. a -creditor > proving or claim- 

ing to prove a debt under this Act, an account shall 
be taken of what is due from the one party to the 
other in respect of such mutual dealings, and the 
sum due from the other’ party, and the balance of 
the account, and no more, shall be claimed or paid 
on either side respectively. 

NOTES. 

Rsvlaw. — ^This is Section 30 of Act III of 1907 and corresponds to 
Or. XXI r. 18 of the C. P. C. 1908. 


‘‘Mutiial.” — By Mutual credits 1 conceive to mean simply reci- 
procal demands which must naturally terminate in a debt. There is 
no demand or debt until dishonoured,” Miller v. National Bank of 
19 Cal. 146. The mutual dealings must be between the same 
parties. 8o a joint debt cannot be set off against a separate debt nor 
a separate debt be set off against a joint debt, Bishop v. Church, 
3 Aik 691. The right of set-off win be found to exist not only in 
cases of mutual debts and credits but also where the cross demande 
13 ^ 
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Arise out of one and the same transaction or are connected in their 
nature and circumstances as to make it inequitable that the piaintiii 
should recover and the defendant be driven to a cross suit, Stepken 
•Clark V. Huthnavello Chetty; 2 M. H. C. R. 296. ** The object ci 

a set-off is not merely to avoid cross-actions but to do substantial 
justice and prevent the great injustice which would arise if a person 
who is insolvent's creditor on one account and his debtor on another 
is compelled to pay the entire amount due by him, receiving only 
a dividend on the amount due by him,*’ Seth liadhakissen v. Firm of 
Gangaram Itadha, 95 P. L. R. 1914: 23 Ind. Gas. 927. Mutual 
•credits that may be set off include credits that have a natural tendency 
to terminate in debts, and not merely credits which must necessarily 
terminate in debts. So claims in respect of bills and notes discounted 
for the insolvent before insolvency but dishonoured by the makers 
after insolvency may be set off, In the matter of Canthom, 33 Mad. 
•63. See also Chengalvaroya v. Official Assignee, Madras, 33 Mad. 467 : 
7 M. L. T. . 207. This section is application only in case of mutual 
•dealings. Chetandas Mohandas v. lialli Brothers, 1925 A. 1. R. 
<8.) 163. 

SetHlir*-* In Baker v. JJoyds Bank, Ld., 1920 L. R. 2 K. B. 322, 
defendants acted as Bankers for a firm up to February 3, 1914, when 
the firm being insolvent by deed assigned all their properties to the 
plaintiff as trustee for their creditors. The deed provided that pay- 
ments to the creditors should be made upon the basis of a bankruptcy 
•distribution of the property and that secured creditors should have 
the same rights as under a bankruptcy. At the date of the deed the 
firm had £2943 to the credit of their current account in the defendant 
bank, and the Bank held certain shares as securit 3 ’ for an advance to 
the firm. These shares were subsequently sold by the Bank who rea- 
lised £812 in exc'ess of the amount of the advance to the firm. Before 
Feb, 3, 1914, the firm had discounted with the bank a number of bills 
of exchange which matured after that date, and in respect thereof 
the firm became debtors of the bank to the amount of £19941. In an 
action by the plaintiff as trustee under the deed to recover from the 
bank the two sums of £2934 and £8l2 the bank claimed a lien on 
those sums and also to set off a sufficient portion of £1941 against 
those sums. Held, that the bank’s claim was right on both points. 

Palmer & Co., borrowed a lar^e amount as a collateral security 
accompanied with a written agreement authorising the Bank in de- 
fault of payment of the loan by a given day to sell the Company’s 
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papers for the re-imbursement of the Bank rendering to Palmer & Co., 
any surplus.’* Before default Palmer <& Co. was declared insolvent. 
At the time of the adjudication the Bank was also the holder of 2 
Promissory notes of Palmer & Co. which they have discounted for 
them before the transaction of the loan. The time for re-payment, of 
the loan having expired, the Bank sold the Company's papers and 
after satisfying the principal and interest uue on the loan, there was 
a considerable surpnis. In an action by the Official Assignee of 

Palmer & Co. to recover the amount of the surplus, held that the 

Bank could not set off the amount of the promissory notes, as the 
deposit of Palmer & Co. did not amount to a credit given, and Palmer 
<& Co. giving the Bank a power to possess itsejf the surplus after 
repaying its own debt when the debt shall become due cannot be said 
to be giving' a credit to the Bank," Jumrs Yuiino & ors, v. Hank of 

Henafjly 1 M. 1. A. 87 distinguished in Alnayir v. ('unie^ 1844, 12 

M. \V. 751 and also in Saoroji r. (liaiti*ved Hank of IndUiy 1858, 
L. R. 3 Ch. Prac. 444 on t\ro grounds, (1) that in 1 M. 1. A. 87 the 
deposit was not simply a delivery of security for the purpose of re- 
ceiving the irionej' but a deposit of the security with power of sale, 
and (2) that though there was a power to sell and to pay over the 
surplus it was only in present i a bailment. This case was distin- 
guished also in Miller v. Heer, 6 C. L. H. 294 on the ground that each 
party there actully owed a debt to the other though the exact amount 
of one debt was in dispute, whereas in 1 M. I. A. 87, there was a 
deposit of Government Securities by one party for a specific purpose 
and that there was no mutual credit and no mutual debt. The 
leading ease of Hose v. llort, 2 flfmith’s Leading Cases, 9th Ed. 324, 
show's that the credit must in its nature terminate in a debt or as 
Byles J. puts it in Saoroji v. Chartered Hank, suprOy * mutual credit 
means simply reciprocal demands wiiich must naturally terminate in 
a debt." See also cases under Or. VIII r. 6 Or. XXI r. 18 of the. 
C. P. C. 

It should be noted that to constitute a case of set-off the amounts 
recoverable by each against the other must (1) be ascertained (2) be 
legally recoverable and (8) be betw'een parties of the same character. 
Or VIII r. 6, C. P. C. Ascertained sum does not mean a sum admitt- 
•ed but a sum the amount of which is known. Edward v, Bamdin, 
14 C. W. N. 170. The words ascertained sum used in Or. VIlT C'. I*. 
*0. are used to exclude such items as liquidated damages and mesne pro- 
mts the amounts of which are not ascertainable until the Court 
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determines them. Where a defendant says that there were deliiiite 
sums of debit and credit between the parties and that on the date of 
the suit a definite known balance, the amount of which is given in the 
written statement was due to the Defendiknt from the plaintiff, the^ 
sum so claimed is an ascertained sum for which a set-oil is allowed. 
liar ProBad v. liam Swarup, 82 Ind. Cas. 340. 

Joint Debt. — A joint debt cannot be set oflP against a separate debt, 
under the Provincial Insolvency Act. Thus where A & B are sued 
by a bank on a joint promissory note, B cannot set off against the* 
bank’s claim on the note, an amount admittedly due to him from the 
bank on his deposit account, since the dealings on the deposit ac- 
count and on the promissory note are of a different character and 
do not come within the term ‘‘mutual dealings.” Trimbak Gangadhar 
V. Itamchandra, 63 liid. Cas. 906 : 23 Bom. L. R. 637. 

Accounts. — The Act is silent up to what date “an account shall be 
taken of what is due from one party to the other.” Accounts have 
to be taken till the date of the order of adjudication, Exparte Barrel, 
34 L. J. 41. 


47 . [31] (1) Where a secured creditor realises 
^curity, he may prove tor 
the balance due to him, after 
deducting the net amount realised. 


( 2) Where a secured creditor relinquishes his 
security for the general benefit of the creditors, he 
may prove for his whole debt. 


( 3) Where a secured crecfitor does not either 
realise or relinquish his security, he shall, before 
being entitled to have his debt entered in the sche- 
dule, state in his proof the particulars of his se- 
curity, and the value at which he assesses it, and 
shall be entitled to receive a dividend only in res- 
pect of the balance due to him after deducting the 
value so assessed. 


(4) Where a security is so valued, the Court 
may at any time before realisation redeem it on 
payment to the creditor of the assessed value. 

(5) Where a creditor, after having valued his 
security, subsequently realises it. the net amount 
realised shall be substituted for the amount of any 
valuation previously made by the ci^itor, and 
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shall be treated in all respects as an amended valu- 
ation made by tbo creditor. 

( 6 ) Where a secured creditor does not coniply 
with tne provisions of this section, he shall be ex- 
cluded from all sh&re in any dividend. 

NOTES. 

ReYiev. — This is section 31 of Act III of 1907. 

Seeived Creditor. — For the meaning of the term see sec. 2 (e) and 
sec. 9 (2) and notes thereunder. It is well-established that & secured 
creditor stands on a different footing from that which is ordinarily 
4)ccupied by unsecured creditors. The position of a secured creditor 
is dealt within Secs. 28 (6) and 47. Sec. 28 (6) is very emphatic in pro- 
viding that the provisions of the Provincial Insolvency Act should not in 
the least touch a secured creditor who is entitled to deal with his 
■security in any way he chooses unhampered by the provisions of the 
Provincial Insolvency Act, subject to sub-section 3 of sec. 28. ‘‘Speak- 
ing broadly, a secured creditor may do one of the three things: ho 
may enforce his security and prove for the balance that may bo due to 
him ; or he may relinquish his security for the general body of creditors 
prove for the whole debt that may be due to him; or he may 
value his security and receive a dividend for the balance that may 
ho due to him subject to the right of the Court to redeem the security. 
He may also ignore the Insolvency Court altogether in which case ho 
must be content with his security and will be debarred from claiming 
any dividend of his security if his security should prove insufficient.” 
Sant Prasad Singh u. Sheo Dut Sing, I. L. R. 2 Patna 724. Where 
any part of the insolvenl*s property is subject to a mortgage, the 
value of the insolvent’s right to redeem that property can only be his 
assets available for distribution. If the Receiver sells the property 
free from the mortgage and realises the purchase money the whole of 
it is not assets available for distribution but only such part as remains 
in his hand after paying off the mortgagee. Sridhor v. Atmaram, 7* 
Bom. 455, Sridhar v. Krishnaji, 12 Bom. 272, Sheoroj Sing v, Gauri 
Sahny, 21 All. 207, Mokshagunam v, Bamkrishna, 70 Ind. Cas. 357, 
Govinda v. Ahdul Kadir, 1923 A. T. R. 160 (Nagpur). But it must be 
noted that his rights under this section must necessarily* be postponed 
when the legality of his alleged charge is called in question. Moti 
Bam a. E. H. BodweV, 2\ A. L. Jf 32: 1923 A. I. R. 160 (All.). 

Rights of Soeofod Crodliors.— As has been laid down in Sec. 28 (6), 
B secured creditor’s *oinodv against the estate of an insolvent* is not 
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affected in any way by the insolvency proceedings. He has the absolute 
right of realising his security, i.e., he may realise his dues from the 
Insolvency Court or he may enforce his mortgage, charge or lien by 
fore-closure or otherwise without the leave of the Insolvency Court, 
liadri Das v. Vhetty, 45 Ind. Cas. 918. “ The discharge of the insol- 

vent did not affect the mortgage-debt, and the Receiver is bound to 
pay off the mortgage even when the debt has not been scheduled in 
the insolvency proceedings, the position of the mortgagee being essen- 
tially different from that of the unsecured creditor,” Sridhar v. Atma^ 
mm, 7 Bom. 455. Sec also Haraimya v. Shamarhaian, 16 Cal. 592, 
Sheoraj Hhigh i\ (»onn Sahai, 21 All. 227, Sridhar v. Krishnaji, 12 
Bom. 272, Danl- of [< i)ppr India v. Administrator (ieneral^ Bengal^ 45 
Cal. .653. 

la Receiver a Necessary Party? — “ Secured creditor.s are entitled to 
deal with their security in the same manner as they could have been 
entitled to deal with it if Sec. 28 had not been passed.” Sec. 28 (6). 
In the earlier part of this section (See. 28 (2)) provision is made for the 
vesting of the property in the Court or the Receiver. It follows there- 
fore that a secured creditor is entitled to deal with his security as 
though there had been no vesting in the Court or in the Receiver. It 
is therefore not nbcessary for the Court to add the Receiver as a party 
to a mortgage suit. Under one of the provisions of Sec. 28 the in- 
terest of the insolvent vests in the Court where no Receiver is ap- 
pointed. “ Can it be said that the mortgagee was bound to sue the 
Court in order to enforce his mortgage? That would be clearly absurd. 
The reasonable construction of Sec. 28 (6) must therefore be that a 
secured creditor is not in any way* affected by the provisions of that 
section and for the purpose of enforcing the mortgage it should be held 
that title to the property remained with the mortgagor.” Jagannath 
Marwari v. Kalachand, 41 C. L. J. 290. 

Arrears of Rent, — A decree for arrears of ront of an under-tenure 
was obtained against a tenant who became insolvent and his tenure- 
became vested in the Official Assignee. An application was made under 
tho Rent law for an order that the tenure should be sold for its own 
arrears. The Official Assignee objected and contended that the de- 
cree-holder’s onl.v remedy w’as to prove in the insolvency for the amount 
of his debt. Held, that whether the arrears of rent became due before 
or after the insolvency of the judgment-debtor the decree-holder wa» 
entitled to sell the tenure in execution of his decree, Chundra Naram 
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Sing V. Kishen Chand Golicha, 9 Cal. 855. This very point was raised 
in the Madras High Court in the ease of China Siihrapa v. Kudaswami 
Beddiy 1 Mad. 59, in which it was hCid that the interest of the patta- 
holder is one dependent upon his payment of rent and if he does 
not pay his right to do it ceases and becomes saleable for the arrears* 
By virtue of the provisions contained in Sec. 101 of the Oudh Rent 
Act a landlord is a secured creditor of his tenant for his rent and 
when the tenant becomes insolvent the landlord is entitled to be paid 
the rent due to him out of the proceeds of the sale of crops before dis* 
tribution is made amongst the creditors. Jiisluimhhar Nath v. Jlvkhoy 
81 Ind. Cas. 647. 

Mortgagee. — A mortgagee of the property of the insolvent is not a 
person proving in the bankrupt’s estate; he is a secured creditor and 
is entitled out of the sale of the mortgaged property to be paid his 
principal and interest at the contractual rate up to the date of pay- 
ment and costs, Jugal KisJiore v, JiaTtkim Clmndray 17 A. L. J. 480: 
51 Tnd. Cas. 192. The owner of a printing and publishing business 
who owed to a bank entered into an agreement with the bank to the 
effect that all books then in stock and all books to be published 
thereafter were to be made over to the bank and tliat a commission 
at a certain rate w'as to be allow^ed to the bank on the sale of the 
books, and the sale proceeds w'ere to be credited to the debtor’s loan 
account. TTeldy that the Bank was entitled to rank as a secured 
creditor of the owner of the printing and publishing business on the 
insolvency of the business, AlMiahad Trading and Banking Corpora- 
fion r. Ghnlam Muhammad, .37 All. .38.3, Tn Purshotam Ban v. B, 
David, 1.3 A. L. J. 893 : 30 Ind.* Cas. 779, held that a decree-holder 
was a secured creditor, the money set apart for him as a condition 
precedent for the setting aside of an exparte decree being a security 
to him which he might draw and appropriate to his own use. 

Unpaid Vendor. — An unpaid vendor of immoveable property hag 
only an equitable right under Sec. (4) (b) of the Transfer of Pro- 
perty Act to recover the purchase money from the property that he 
has sold and does not obtain the status of a secured creditor of the 
vendee until His right is declared by a decree of Court. Mohshagunam 
Subramania v. S» V. Bamkrishnay 70 Ind. Cas. 357. 

Ipanfe (1). — Realise his security means to put the property to sale 
and to appropriate the sale proceeds towards the payment of his prin- 
cipal with interest and costs, Jugal Kishore v, Bankim Chakra, 17 
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A. L. J. 4b0: 61 Ind. Cas. 192. It a balance is left unreaused lie 
may prove fur tlie taiauce as an unsecured crediiuj and is eutmed 
to rateable distribution. When the mortgage decree directs tbat it 
the mortgage debt be not satislied by the sale of the mortgaged pro* 
perty, the baiance be realised from the person and property of the 
mortgagor, on the adjudication of the mortgagor, tlie mortgagee is 
entitled to have his name entered in the schedule of creditors not as 
a secured creditor but as an unsecured creditor for the balance of 
the amount then due. Jiaranaslii Kuer a. lihabadev Chatterji, 34 C. 
L. J. 167. A decree under Or. XXXIV, r. 6 C. P. C. does not create a 
debt but merely authorises the decree-holder to realise it by means of 
execution in the ordinary way. The absence of such a decree therefore 
does not in law debar a creditor from firoving his debt in insolvency 
proceedings. All that is necessary for the purpose of insolvency pro- 
ceedings is to prove the existence of the debt. Under Sec. 47 a secured 
creditor who realises his security may prove for the balance due to him 
after deducting the net amount realised. The fact that he had got 
his name removed from the list of scheduled creditors and had pro- 
ceeded to realise his security will not debar him of his statutory right 
to prove for the balance due to him in insolvency proceedings. Jiahu^ 
lal tSahu D. Krijfhyiflprasad, 85 Ind. Oas. 543. 

Clause (2). — The general rule in bankruptcy that, when a creditor 
seeks to prove against his debtor’s estate he must give up or value 
any security, which if not retained by him, would go to augment that 
estate, presupposes that the security is for the particular debt 
for which he seeks to prove and does not apply to a case where the 
security is for a different debt. Exparte Manchester <0 Liverpool 
District Banking Co, Ld., (1924) 2 Ch. D. 199. 

Itelinquishes means where the creditor does not elect to enforce 
his claim independently of the insolvency proceedings by sale of the 
security. The relinquishment or surrender of a security by the cre- 
ditor enures for the benefit of the creditors generally, not for the 
benefit of the second mortgagee, Crackwrll v, Janson^ 6 Ch. D. 745. 
There is no obligation on a secured creditor to give up the security 
before proving his claim and he might prove for the whole amount of 
the debt and retain the security, In the matter of Shib Chnnder 
Mullicky 8 B. L. R. 30. 

Clause (3). — Under this sub-section a secured creditor who 
elects to realise nor surrender his security is not. allowed to have his 
debts enterecl in the schedule unless he values his security and deducts 
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the said value from the total amount due under the security to him. 
Then only he is entitled to a dividend in respect of the total balance. 

Clause (4). — It is expedient in the interest of all the creditoss that 
the Court should be allowed to bring the insolvent’s mortgaged pro- 
perty to sale and give the mortgagee the same remedy against the 
sale proceeds as he had against the property, itself, Gopinath v. Guru’^ 
prosody 16 Ind. Cas. 860. 

Only the property of the insolvent vests in the Official Receiver. 
The Act does not empower the latter to sell the former’s estate free from 
encumbrances even with the consent of the mortgagee. Snch a consent 
could not be implied merely from the absence of a reply by the 
mortgagee to a letter of the Official Receiver stating that he would 
sell the property free from mortgage in case he did not reply. Held also 
that an unsuccessful attempt of the mortgagee in the Insolvency juris- 
diction to get cancelled the sale held by the Official Receiver free from 
incumbrance did not estop the mortgagee from thereafter hling a suit 
to enforce his mortgage. Kannmppa Miidnly v. Itaju Chettinr, 47 
Mad. 605; 47 M. L. J. 10; 79 Ind. Cas. 850; 1924 A. 1. U. (M). 761. 

Clause (5). — If cha secured creditor realise an amount over and 
above what is actually due to him the surplus must be paid over to 
the Receiver, Exparte King, 20 Eq. 273. 

Clause (6). — ^The provisions of this section must be strictly complied 
with before a secured creditor is entitled to a dividend under the 
insolvency proceedings, Gopinath v, Guruprasad, 16 Ind. Cas. 860. 

48 . [32] (1) On any debt or sum certain 

whereon interest is not reserv- 
”**”**■ ed or agreed for, and which is 

overdue when the debtor is adjudged an insolvent, 
and which is provable under this Act, the creditor 
may prove for interest at a rate not exceeding six 
per centum per annum — 

(a) it the debt or sum is payable by virtue of 

a written instrument at a certain time 
from the time when such debt or sum 
was payable to the date of such adju- 
41 dication; or 

(b) if the debt or sum is payable otherwise, 

from the time when a demand in writ- 
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ing has been made giving the debtor 
notice that interest will be claimed 
‘ from the date of the demand until the 

time of payment to the date of such 
adjudication. 

( 2 ) Where a debt which has been proved under 
this Act includes interest or any pecuniary consi- 
deration in lieu of interest, the interest or consi- 
deration shall, for the purposes of dividend be cal- 
culated at a rate not exceeding six per centum per 
annum, without prejudice to the right of a creditor 
to receive out of the debtr’s estate any higher rate 
of interest to which he may be entitled after all the 
debts proved have been paid in full. 

NOTES. 

Review. — This is section 32 of Act TTI of 1907, corresponding to 
sec. 23 of the Bankruptcy Act^ 1883. 

Rate of Interest. — It must be remembered even in the contingency 
of their being a surplus the Insolvent Court deals with the claim for 
pa3'ment of intere^ as a Court of Equity and according to rules of 
equitable computation for deferred pa^^ment, but not according to the 
letter of the original contract which is stopped at the date of the vest- 
ing order, SuhbrayaJu v. Bowlandson, 14 Mad. 134 “ Where an 

insolvent’s estate is sufBcient to pay off the creditors in full leaving a 
balance in the hands of the Official Assignee the Court will direct 
interest at 6 per cent, to be paid on such proved or contract debts as 
expressly or impliedly carry interest as from the date of the filing of 
the insolvency petition, and will allow the Offcial Assignee to retain 
his commission on such sum so paid as interest, directing any balance- 
that may then remain in his hands to be paid over to the insolvent,” 
In Be. Mdhamed Shah, 13 Cal. 66. An insolvent’s solvent debtors are 
not absolved from the liability to pay interest on the ground that the- 
insolvent has field his petition in insolvency. The interest when 
collected is distributed among the creditors, Firm of Kanhya Lai 
Mohan. Lai of Amritsar v, Seth Badha Kissen, 112 P. L. R. 1913: 92* 
P. W. R. 1913: 18 Ind. Cas. 205. 

” Damdnpat.” — ^The rule of damdupat only exists so long as the 
relation of debtor and creditor exists but not when the contractual 
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relation has come to an end by decree, and it was held that the rule of 
domdupat was not applicable to the claim of a creditor when that claim 
was admitted in pursuance of an order made in insolvency’' procej^dings, 
because the order amounted to a decree In the matter of Hari Lai 
Mullick, 33 Cal. 1269: 10 C W. N. 884. ’ 

General Rules — ** The general rule in bankruptcy is that the 
interest ceases at the date ttf the bankruptcy and there shall be no 
proof of interest subsequent to that date. James L. J. refers to that 
rule as Avell established in lie. Savin L. U. 7 Ch. App. 7U0, and held 
even a secured creditor who sought to prove for a claim for deficiency 
was bound to apply the sale proceeds of his security in payment of prin- 
cipal and interest up to the date of bankruptcy and up to that date 
only. There is hardly any room for doubt that the same rule ia 
applicable to India, it must be remembered that the rule must be 
applied subject to the limitations mentioned by Cotton L. J., viz., that 
there can be no proof in bankruptcy for interest accruing due after 
the filing of the petition unless the estate is more than sufficient to pay 
the crediors in full, K.ri*(irte Hath, lie. l*hilippH, 1882, L. H. 22 Cli. 
D. 460. The principle on which the general rule rests is stated by 
James L. J. in He. Savin, aiipra, in these terms: the theory in 

bankruptcy is to stop all things at the date of bankruptcy and to 
divide the wreck of the man*s property as it stood at that time. 
Directly th^ insolvent files his petition and a vesting order is made 
he is divested of all his property and he ceases to be Sui juris for 
the purpose of sati.sfying his obligations and the Insolvency Court 
intervenes as a Court of Equity to do equal justice to all his creditors 
by enforcing an equitable distribution of his property in discharge of 
his obligations as they stood at the date of the petition and the vest- 
ing order. I take the general rule then to rest on this foundation viz. 
that the contracts of the insolvent stop at the date of the vesting 
order as a matter of legal right and the Insolvent Court becomes 
seised of jurisdiction to deal with his property towards their satis- 
faction through the Receiver as a Court of Equity and according to 
equitable rules ol distribution,” Suhimjahi v. Bawlandson^ 14 Mad. 
134. Exception. The exception to the rule mentioned above pre- 
supposes that there Is a surplus left after all the debts as they stood 
at the date of the petition are satisfied, and rests on the basis that 
when such is the case a claim* for subsequent interest may be per- 
mitted to be prov'cd, Ihul ^ 
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49. [25] (I) A debt may be proved under this 

Mode of proof. Act by delivering, or sending- 

1 by post in a registered letter, to 

the Court an affidavit verifying the debt. 

{^) The affidavit shall contain or refer to a 
statement of account showing the particulars of the 
debt and shall specify the vouchers (if any) by 
which the same can be substantiated. The Court 
may at any time call for the production of the 
vouchers. 

NOTES. 

ReYiew. — This is section 25 of Act 111 of 1907 and is based on 
liules 2 and 3 of Schedule II of the Bankurptcy Act, 1883. 

A proof of a debt may be made by the creditor by delivering or 
sending in a pre-paid letter to the Official Receiver an Affidavit veri- 
fying his debt. The affidavit may be made by the creditor himself or 
by some person authorised by him or on his behalf. If made by a 
person so authorised it must state his authority and means of know- 
ledge. — See liankruptcy Act, 1883, Sch, ll, r. 2 md 3. 

“ By Post.*' — The English practice of proving by transmission of 
an affidavit is obviously desirable and its introduction is safeguarded 
by the provision of section 25 .’* — Viceregiil Council Pi'oceedings to Act 
III of 1907. 

Under sec. 352 of the C. P. C. 1882, a creditor by omitting to 
come in and prove his debts would not be debarred from executing his 
decree after the order of discharge. Uarapriya v, Shama Chamn, 16 
Cal. 594. Under the present Act the suit is barred,” Irshad Hussain 
V. Gopi Nath, 17 A. L. J. 374 : 49 Ind. Cas. 590. 

The mode of proof by affidavit relates not only to the debts for 
which no decrees have been obtained but also in the case of debts 
for which decrees have been obtained a copy of which should be filed 
along with the affidav-t. A creditor who lodges his proof in the statu- 
tory form is entitled that it should be dealt with without doing any- 
thing more. Re Archibald Gilchrist Peace, 26 C. W. N. 663. 

60. [26] ( 1 ) Where the receiver thinks that a 

Dieanowance and ro- d^^t has been i^roR|rly ^ter- 
dnetion of entries in ed in the schedule, uie Court 

may, on the application of the 



SeCi 50li] DISALLOWANCE & REDUCTION OF ENTRIES. 206 

receiver and after notice to the creditor, and such 
inquiry (if any) as the Court thinks necessary, ex- 
punge such entry or reduce the amount of the' debt. 

(£) The Court may also, after like inquiry, ex- 
punge an entry or reduce the amount of a debt up- 
on the application of a creditor where no receiver 
has been appointed, or where the receiver declines 
to interfere in the matter, or, in the case of a com- 
position or scheme, upon the application of the 
debtor. 


NOTES. 

Review. — This is section 26 of Act ill of 1907, and corresponds 
to Rules 23 and 24 to Sch. II of the Bankruptcy Act, 1883. 

” Under this section Courts have been invested with the powers 
of expunging or reducing proofs which is exercised by t?ie Courts in 
England.” tSMement of Objects and Beasons to Act III of 1907. 

”If a trustee thinks that a proof has been improperly admitted* 
the Court may on the application of the trustee after notice to the 
creditor who made the proof expunge the proof or reduce the amount.” 
Ilule 23. ” if a creditor is dissatisfied with the decision of a trustee 

in respect of a proof tho Court may on the application of a creditor 
reverse or vary tho decision,” Buie 24. ** Tho Court may also expunge 
or reduce a proof upon tho application of a creditor if the trustee 
declines to interfere in the matter, or in tho case of a composition 
or scheme upon the application of the debtor.” Bnle 25, 

Proeedure. — In India the machinery provided for performing the 
functions of the Official Receiver in framing the schedule is the Court 
and those of the trustee in adding, altering or expunging the proof 
is the Receiver, Beharihl v, Harsulchdas, 26 C. W. N. 137: 61 Ind. 
Cas. 904. In Khadi Shah v, Ogicial Beceiver^ Tinnevelly, 41 Mad. 30,. 
it has been held, ” the Official Receiver in framing a schedule of 
creditors does not decide judicially or finally upon contested claims 
and his frandygg a schedulo did not prevent tho Court from entertain-^ 
ing an applSbion by the Receiver under Bs. 26 and 36 of Act III of 
1907, now Ss. 60 and 63, to expunge the names of the creditors from 
the scfaednle.” A creditor of the estate of an insolvent put in an ap» 
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plication under Sec. 26, now 50, to expunge certain entries of debts 
purported to be owing to some other creditors. The District Judge 
called upon the latter to prove their debts. They filed afiidavits in 
support of their claims. The District Judge then asked the Receiver, 
who was not an Official Receiver, to take any evidence the creditors 
might adduce. Held, the procedure in delegating the taking of evi- 
dence to the Receiver was not proper, and the order should be set 
aside. Held, also, that the deposition of the insolvent in public 
examination under Sec. 14^ now 24, is not relevant evidence in an 
enquiry under Sec. 26, now 60, Satrasala Hamimanthu v, Talisetti 
Siihhayyar, 1921 M. W. N. 109: 61 Ind. Cas. 767. “The Court has 
no power to expunge the name of a creditor where no fraud is proved 
or alleged in regard to his claim.” In Re, Dewcurn Jewraj, 12 Bom. 
342. 

Appeal.— An appeal lies against an order disallowing or reducing 
entries in the schedule under Sec. 76 (2), Schedule I, infra. 

Effect of insolvency on antecedent transactions. 

51 . [34] (2) Where execution of a decree has 

Restriction of rights ifs^ed against the pmperty of a 
of ci-editors under debtor, no person shall be en- 
execution. titled to the benefit of the exe- 

cution against the receiver except in respect of as- 
sets realised in the course of the execution by sale 
or otherwise before the date of the admission of 
the petition. 

{2) Nothing in this section shall affect the 
rights of a secured creditor in respect of the pro- 
perty against which the decree is executed. 

(5) A person who in good faith purchases the 
property of a debtor under a sale in execution shall 
in all cases acquire a good title to it against the 
receiver. 

NOTES. 

Review. — This is section 34 of Act TII of 1907 with the substitution 
of the clause * date of the admission ^of the petition * -ifft place of the 
date of the order of adjudication * in sub-section (1). This amend- 
ment is. best explained in the Report of the Select Committee ^ 
'dated 24-9-19 : “ This clause proposed to bring section 34 of Act III of 
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1907 into line with section 53 of the Presidency Towns Insolvency Act 
111 of 1909. It has evoked considerable criticism particularly with re- 
ference to the difficulty or proving whether a creditor had notice of the 
proceedings or not. We therefore propose to restrict the rights of 
creditors to assets realised before the date of the admission of the peti- 
tion.” 

Rights of the Executing Court. — There is no provision in the Provin- 
cial Insolvency Act which prohibits a Court executing a decree from 
selling the judgment-debtor’s property by reason of its liaving 
been given notice that an insolvency petition by him had been admitted. 
It is only when an application is made to the executing Court for the 
delivery of the property that the Court is required by Sec. 52 of the 
Act to direct the property, if in its possession, to be delivered to the 
Receiver. In the absence of such an application the Court is at liberty 
to sell the property and the sale being legal (cannot be impeached by 
the Receiver or the creditor. Itolla Itam r. Knm Labhya Mul, 80 Ind. 
Cas. .509 : 6 L. L. J. 232. 

The date of tne admission of tne petition. — Under bee. 10 (0) of Act ill 
of 1907 corresponding to Sec. 28 (7) of the present iict an order of 
adjudication relates back to and takes effect from the date of the pre- 
sentation of the petition on which it was made, it was argued in 
liakhal Chundra Purkait v. Sudhifulra Nath Bose, 46 Cal. 991; 24 C. 
W. N. 182 that no transfer or alienation by the insolvent can be de- 
clared void against the Receiver under Sec. 36 of Act 111 of 1907 now 
Sec. 53 unless the transferor was adjudged insolvent within 2 years 
from the date of the transfer although the presentation of the applica- 
tion might have taken place within 2 years from the date of the 
transfer^ and that if it was the intention of the Legislature to annul 
only those transfers which come w'ithin 2 years from the date of the 
presentation of the application the Legislature would have used the 
expression ” from the date of the presentation of the application ” as 
they have done in Bee. 37 now Sec. 54. HpW, that “ an order of ad- 
judication relates back to and takes effect from the date of the presen- 
tation of the petition for the purpose of making the property of the 
insolvent liable to the claims of the creditors.” Though the High 
Court did no^^ecept the argument as correct still it can not be main- 
tained that the section can not* bear that interpretation. To avoid 
that criticism and to make the intention of the Legislature quite clear 
** the date of the admission of the petition ” has been substituted in 
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the place of “ the date of the order of adjudication/' See also Acham^ 
bit Lrl V. Chhanga Mai, 32 Tnd. Cas. 429. 

Prlndple. — ^The principle that one creditor .shall not take part of 
the fund which would otherwise have been available for payment of all 
the creditors and at the same time be allowed to come in parri fms%u 
with creditors for satisfaction out of the remainder of that fund doM' 
not apply when that creditor obtained by his diligence something 
which did not and could not form part of that fund, B. H, Cockerell 
S ora. V, Theodore Dickens, 2 M. 1. A. 353. Under Sec. 34 an execu- 
tion creditor is entitled to the assets realised in the course of execu- 
tion by sale or otherwise before the date of the adjudication order,. 
Gour Chamn, Ganga Charan Shah v, Toyebuddin Ahmed, 23 C. W. N. 
461. The policy and the object of the statute is to secure the even 
distribution of a debtor’s estate among his creditors, and to prevent the 
more active creditors from getting an undue advantage over those who 
may be less active. Bower v. Rett, (1895) 2 B. B. 51. 

Assets realised in execution or otherwise. — ^Assets means all a man*a 
property, of whatever kind, which may be used to satisfy debts or de- 
mands existing against him^ and it is said to be realised when by soma 
process it is reduced into possession, that is to say, in a form in which 
it is available for immediate application towards the satisfaction of 
the decree which is being executed, Sarahji v, Gohindramji, 16 Bom. 
91. It also means the sale proceeds of the property sold in execution 
of a decree, Bamanatham v, Snbramaniya, 26 Mad. 179. Bents 
realised by Receiver are assets realised, Fink r. Maharaja Bahadur, 26 
Cal. 772. 

* Assets ’ includes any assets held by the Court irrespective of the 
manner in which they came into the possession of the Court and hence 
money brought voluntarily into Court is an asset, Rari Charan v. 
Birendra Nath, 35 C. L. J. 327. 

See also case-law under Sec. 73, C. P. C. 

**RealiMd.**->Where a debt due to a debtor by a third party is paid 
into Court such payment amounts to realisation^ Srinivasa v, Sitaram, 
19 Mad. 72: 5 M. L. J. 151. Where property of a debtor is put to 
sale in Court auction, assets are said to be realised only when the 
entire purchase money is paid intocCburt by the anetion-purchaser, 
Hafez V. Damodar, 18 Cal. 242. Assets cannot be said to be held by 
the Court available for rateable distribution until the whole of the 
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purchase money has been deposited^ Maharajah of liurdwan v, Apurva 
Krtshna Bai, 15 C. \V. N. 172. In the case of movables the assets are 
said to be realised nnly on receipt of the entire purchase money by an 
auctioneer from the purchaser in execution of sale,^ J. C. OauUtaun 
c. Umesh Chaiidra Ifanerji^ 25 C. L. J. 303. See also case-law under 
Sec. 73, O. P. C. - 

The words before the date of the admission of the petition ** 
c)ualify the words “ assets realised.” They do not qualify the word 
sale,” and the assets (‘an be said to be ” realised in execution ” only 
on the date on W’hieh the balance of the purchase money is deposited. 
They cannot be said to be realised in execution on 'the date when the 
deposit of twenty-five per cent, of the sale proceeds is made by the 
auction purchaser on the date of sale, but if before the balance of the 
purchase money is deposited, an application for adjudication of the 
judgment-debtor is entertained the decree-holder is not entitled to sale 
proceeds including even the tw'enty-five per cent, deposited to the ex- 
clusion of tlie judgment-debtor’s other creditors as against the receiver. 

Rateable Dtitribuiion. — Where an order for rateable distribution has 
been passed under Sec. 73 C. P. C. the exception to Sec. 51 (1) applies 
not only to the amount credited in favour of the attaching decree- 
holder but also to the amount rateably distributed under the order. 
Where an order for rateable distribution was made but the decree- 
holders were prevented from draw'ing out the sums to wdiich they were 
entitled thereunder by reason of litigation instituted by other creditors 
of the judgment-debtor and before the sums were aclunlly drawn out, 
the judgment-debtor l>ecame insolvent^ held, that the sums in Court 
must be treated as the property of the decree-holder and not that of 
the judgment-debtor. As soon as the order for rateable di.stribution 
was passed the Receiver cannot recover them from Court. The Official 
lieceivery Tanjove r. V enkatfirafiw Iyer, 42 M. L. J. 362; 1922 M. 
W. N. 61. 

Conflieting Deeltlonf. — Where defendant’s properties were attached 
before judgment in the plaintiff’s suit by the Court which directed the 
attached properties to be released from attachment on the defendant’s 
paying Rs. 500/- as security and after the same was paid and the 
properties released the defendant was adjudicated an insolvent under 
.\rt III of 1907 but not before the plaintiff’s suit was decreed, held, 
the plaintiff acquired no charge or lien upon the money deposited as 
security for getting the attachment before judgment w-ithdrawn and 

14 
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^ tJie lleceiver in insolvency was entitled to have the money paid to liini. 
The money not having been realised in execution of a decree p^ior to 
the adfUdication order^ sec. 34 of Act 111 of 1907 did not apply, Pra- 
maiha Nath v. Mohim Mohan, 19 C. W. N. 1200, Purshotom Das v. 
David. 13 A. L. J. 898, Kashi Nath v. Kanhya Lai, 37 All. 462, II. W. 
Parmers v. Cowasji^ 14 A. L. J. 236 : 33 Ind. Cas. 723. Where the 
assets have been realised in the course of execution by sale or other- 
wise as mentioned in sec. 34 of Act 111 of 1907, before the date of the 
order of adjudication, an execution creditor is entitled to the benefit 
of the execution against the Receiver, Covr Charan (iantja Shah r. 
Toyab'uddin Ahmed, 23 C. W. N. 461. 

Clause (1) of sec. 34, now 51 restricts the operation of sec. IG (G), 
now 28 (7). A creditor who had attached a sum of money clue to the 
insolvent before his estate vested in the receiver appointed after the 
adjudication order is entitled to applj’ it exclusively In satisfaction of 
the debt though an interim receiver was appointed,” Madhu Sardar v. 
Ksihtish (liandra, 42 Cal. 189. “ Section 34 controls see. IG of the 
Provincial In.solvcncy Act which directs that the title of the lleceiver 
relates back to the date of the presentation of the insolvency petition. 
The title of the decree-holder in respect of assets realised before the 
•order of adjudication prevails over the title of the Receiver ai)poiiitod 
oil or after such date. The order of adjudication relates back to the 
date of the presentation but this does not apply to the assets in the 
course of execution before the order of adjudication.” Paul Batn v 
Sheonath Pershad, 2 P. L. J. 236. In order that money attached in 
execution of a decree may be realised within the meaning of sec. 34 it 
must reach the Court w'hich passed > the decree and not when the 
Treasury OflScer retained it for transmission to the Court^ Dehi 
Pershad r. 0. M. Cheine, 16 Ind. Cas. 84 : 9 A. L. J. 797. In Din 
Doyal V. Gursaran Txil. 42 All. 336: 18 A. L* J. 287 : 59 Ind. Cns. 67, 
it was held that sec. 16 (6) of the old Act, now' sec. 28 (7), does not 
control sec. 34 (1). But when property of the applicant in insolvency 
is sold in execution between the date of the application and of the 
order of adjudication the property sold vests in the auction purchaser 
and not in the Receiver, following Srichand v. Murarilnl, 34 All. 628, 
Dasarmal v. Khemchand, 11 Ind. Cas. 433 approved. In Muhnnimnd 
Sarift V. Kadhamohan, 57 Ind. Cas. 760, held that under Sec. 34 (1) 
of Act III of 1907 the Receiver was hot entitled to any sums realised 
prior to the adiudication and that on the transferee of the attached 
decree accounting for sums realised subsequent to that order his proof 
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in respect of the amount unrealised under the decree should be 
admitted. ^ 

Present Law. — To set at rest this conflict of decisions in the different 
High Courts on the interpretation of the clause ‘ before^ the date of the 
order of adjudication * the clause ‘ the date of the admisHion of the 
petition ’ has been substituted. 

Sub-seetion (8). — Where a purchase of an insolvent’s property in 
•execution sale has been for valuable consideration without notice, the 
purchaser from such a purchaser even with notice of the insolvency 
acquires the right of the vendor and gets a good title under sec. J14 
»(3) as against the Receiver, Madlin Sudhan v. Purhati Siindariy ;15 
Ind. Cas 643. 


53 rSo] Where execution of a decree has 
Duties of Court ex- issued against any property t)f 
ecutins decree as to a debtor vvhich is Saleable in 
ecutb*nf ** *” ** execution and before the sale 

thereof notice is given to the Coui*t executing the 
decree that an insolvency petition hy or against 
the debtor has been admitted, the Court shall, on 
application, direct the property, if in the possession 
of the Court, to be delivered to the receiver, but the 
oosts of the suit in which the decree was made and 
of the execution shall be a first charge on the pro- 
perty so delivered and the receiver may sell the pro- 
perty or an adequate part thereof for the purpose of 
satisfying the charge. 

notes. 


Review. — ^This is section 35 of Act III of 1907, and is based on sec. 
11 (1) of the Bankruptcy Aot, 1890. The clause *an insolvency petition 
liy or against the debtor has been admitted, has been substituted in 
place of ^an order has been made against the debtors’ and the clause 
'the costs of the suit in which decree was made’ has been newly added. 
These amendments ere thus explained in the Select Committee Report, 
-dated 24th September 1919. " We provide at the same time by a new 

tilause amending sec. 35 of the Act that the costs of the suit as well 
as of the execution shall he a first charge on property delivered hy 
the Court under the section to the Receiver.” 


Objedt of the section.— -The object of the section is to . stay the 
-execution proce3dings in all the courts against the estate of the insol- 
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vent by operation of law as soon as an application for insolvency has- 
been admitted, to prevent individual creditors deriving unfair advan- 
tage over other creditors and to place the property in the hands of 
the receiver for pqual distribution to the general body of creditors. 
The difference between Ss. 34 and 35, now 8s. 61 & 62, is that if the* 
creditor has been able to realise the whole or part of his dues by 
due diligence before a receiving order is made he will be allowed to 
reap the benefit of his diligence (8. 61), otherwise all creditors are* 
equally entitled to participate (8. 52) and to achieve this object all’ 
Courts have been directed to stay all execution proceedings as soon 
as it is informed that a petition for insolvency by or against the 
judgment-debtor has been admitted. After an adjudication in insol- 
vency an attachment of property though made before adjudication' 
ceases to have any effect and the property vests in the Receiver, and 
if no Receiver is appointed the property vests in the Court, Gohind' 
Da ft V. Koramjij 40 All. 197. 

One A. was adjudged insolvent on the I7th Aug. 1911. In execu- 
tion of a decree against him on the 21st Jan. 19TI, certain properties 
were attached. The Receiver of the insolvent’s estate applied to the* 
Court on the 2nd March 1912 to stay the sale on the ground that A. 
had been declared insolvent. But the sale nevertheless took place and" 
the property was purchased by the second respondent. The Receiver- 
thereafter applied to the Court for sotting aside the sale. Helcr 
under sec. 47 C. P. C. the sale was altogether irregular and the Court 
in holding the sale after it has been brought to its notice that the 
judgment debtor had l>een adjudged an insolvent, acted, if not with- 
out jurisdiction, at any rate, with material irregularity in the exercise 
of its jurisdiction. Held further, that the second resjmndent acquired' 
no title to the property as the judgment-debtor had at the time of' 
the sale no right, title or interest which could be sold and that 
neitlier sec. 34 nqr sec. 36 (now 51 and 52> of the Provincial Insolvency 
Act affected the case. Ananf Ham r. Vefhtlh^ 34 Tnd. Cas. 829. 


Notioe. — ^Tf notice as required by the section is not served on the 
Court the Court can proceed with the execution of the decree and a 
Receiver cannot afterwards impugn the .sale, WaTfotds Hnfnfp Trustee 
V, Levy. (1892) 1 B. B. 772. The Receiver is to give notice of the ad- 
mission of^the insolvency petition to «the executing Court and may 
recjijj.st,tlje executing Court to deliver up the pnipertv seiised in execu- 
tioji. IS provision in the Provincial Insolvency Act which pro* 



, Aftlf. 63.] avoidance of voluntary transfers. 213 

hibits a Court executing a decree from selling tlie judgment-debtor’s 
jiroperty merely by reason of its having been given notice tliat an in- 
solvency petition by him has been admitted. It is only when an appli- 
cation IS made to the executing Court for the delivery of the property 
that the Court is required by Sec. 52 to direct the property, if in its 
possession, to be delivered to the Receiver. If no such application is 
made the executing Cburt is b€ liberty to sell the property and the 
sale being legal cannot be impeached by the Receiver or the creditors. 
Itolla liuin r. liam Lahliifu Mai, 6 L. L. J. 282: 85 J. C. 5(HK 

Property. — Sec. 52 refers to i)roi)erty which would iiicliido both 
movable and immovable property' of the debtor. It contemplates the 
•delivery of the proi)ert 3 » in the possession of the Court and tliereby 
restricts its operat oii to such movable lavpertif which is scizrd by 
attachment or in such other, manner as to yive its possession to the 
^Court. Debts due to the debtor wliich are. attached h,y the issue of 
prohihitoiy order under Or. XXI r. 46 (1) a, C. P. Code, do not fall 
within the purview of the section. Lyon Lord <1; (!o. i;. Virhhandos, 76 
Ind. Cas. 88(J: 1924 A. 1. R. (s.) 69, 

Receiver. — 'flu* Receiver referred to in Sec. 52 is the Receiver ap- 
pointed under [laragraph (1) of Sec. 56 of the Act after the passing of 
■the order of adjudication and not an interim Receiver appointed under 
.Sec. 20 of the Act. The power to appl.v for an order under Sec. 52 for 
transfer of property from the custod.v of the Court to that of the Re- 
ceiver or the power to sell a part of the projierty to pay otf a charge 
•created by Sec. .52 cannot he conferred on an interim Receiver for the 
preservation and manageuKiit of the property jiending decision of 
the Court Lyon Lord d* (Ut. r. VirbiwJindns, Sujtra. 

Stay of Proceedings. — When propert.v under attachment is not 
iiable to speedy decfay or where it is not of such a nature that the delay 
in its sale would .';eriousiy ’ depreciate its value, the Court should in 
the exercise of its inherent jurisdiction order .sta.y of« execution pro- 
ceedings till such time as the Insolvency Court either pa.sses an order 
*of adjudication or dismisses the application for adjudication. Lyon 
Lord /!• Co. r. Virbhandas^ supra, 

63. [36] Any transfer of property not being 
"a traqsfer made before and in 
AToidanm of voluu- Consideration of marriage or 
ary raiu er. made in favour of a purchaser 
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or incumbrancer in good faith and for valuable con- 
sideration shall, if the transferor is adjudged insol- 
veht within two years after the date of the transfer, 
be voidable as against the receiver and may be an- 
nulled by tlie Court. 

NOTfiS. 

Review, — ^Tliis is section 36 of Act III of 1907 corresponding to sec. 
47 of the Bankruptcy Act, 1883. The only amendment is the substitu- 
tion of the word ‘voidable* in place of ‘void* as it was before. Under 
this section transfers of property made before and in consideration of 
marriage and also transfers made in favour of a purchaser or incum- 
brancer in good faith and for valuable consideration are not affected 
and cannot be annulled. Therefore transfers not made before and in 
consideration of marriage and not made in favour of a purchaser or 
incumbrancer in good faith and for valuable consideration, if the- 
transferor is adjudged insolvent within two years after the date of 
transfer^ shall be void as against the Receiver and shall be annulled 
by the Court. 

Jurisdiction the Court. — A Court exercising insolvency jurisdiction 
under Act V of 1920 has to administer the law under its own pro- 
cedure and to decide questions arising in insolvency which are covered 
by special provisions of the Insolvency Act. But it also has to decide 
all questions of general law including such questions as are raised by 
Sec. 53 of the T. P. Act. Shilri Prasad r, Aziz AU, 44 All. 71. Under 
Section 36, now 53, the C/Ourt has jurisdiction to deal with alienations 
made by the debtor of properties Utuated outside its local limits and 
such provision is not affected by the provision of Sec. 16 of C. P. C. 
Ijalji fiahay r. Ahdai Gani. 15 C. W. N. 253: 12 C. L. J. 452. In 
Draupadi Jiai v. Gov fad Singhy 65 Tnd. Cas. 334, the question arose, 
has the Court power to annul the transfer and divest the transferee- 
of properties situated in a foreign territory? It was held ** it seems 
that the Legislature cannot have intended to give the Court any such 
power. The Court of the foreign territory would not recognise the- 
annulment of a transfer of immovable property situated therein and 
validly effected according to the form required by its own law.*' 

After an adjudication order the Insolvency Court is the only* 
Court competent to set aside the transfer. Mirappa. v. Paman Chettier^ 
42 Mad 322: 10 M. L. W. 59: 52 Ind. Cas. 519. 
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In Dronadula Siiramulu v. Ponakavira, 45 M. L. J. 105: 192d< 
M. W. N. 306 : 72 Ind. Cas. 805: 1923 A. I. R. 641 (M.), it was argued 
that Sections 36 and 37, now 53 and 54, confer a limited jurisdiction 
upon the Insolvency Courts and that to hold that the Court possesses 
the power to set aside a deed of mortgage executed by the insolvent 
four years previous to the date of adjudication will be inconsistent 
with the assumption involved in the said sections. It was held that 
** these two sections enact special rules of substantive law to be 
followed by the Courts in the exercise of insolvency jurisdiction. The 
law enunciated in the said sections is not a part of the general law, 
and is to be applied only in cases which come up before the tribunals 
exercising powers conferred by the Insolvency Act. A comparison of 
the terms of Sec. 53 T. P. Act with the terms of Sec. 36, now 53 o£ 
the Insolvency Act will make the point clear. A settlement made by 
a person whose solvency is beyond question, but who, owing to un-^ 
foreseen circumstances, becomes an insolvent within the date of the 
settlement, cannot be set aside under the general rule, viz,, Sec. 53i 
of the T. P. Act, but can be annulled under this section 53 of the Pro- 
vincial Insolvency Act Sections 53 & 54 of the Insolvency Act 

don’t really deal with the jurisdiction of the Insolvency Courts but 
rather lay down rules of evidence. Where a Court on being satisfied: 
on enquir^^ as to the truth of a creditor’s petition that a debtor had 
committed an act of insolvency in that he alienated his properties 
with intent to defeat his creditors, not only adjudicated the debtor 
an insolvent but also' annulled the alienation by the same order before 
appointing a Receiver, held, that the order of annulling the alienation 
was illegal, that it was for the Receiver to apply for such an order, 
and that until the Receiver refuses to do so, no one else has the right 
to apply. Hemraj Champalal v, Itarfikishen Kam, (1916) 2 Pat. L. J.. 
101, followed in Appi Beddi v. Appi Iteddi, 45 Mad. 189. 

Delegation of Jarisdlction. — ^It is clearly undesirable that, where » 
matter has to be decided on trial, the Court should not hold the trial 
itself and retain the advantage of seeing the witnesses give evidence* 
following the course of the proceedings; and it is further undesirable 
that it should delegate its duty to a person, such as the Official 
Receiver, whose interest and duty may conflict in the conduct of the 
proceedings. But at the sam^ time, the principle laid down in Jainah- 
Bihi V, Hyder Ally, 43 Mad. 609, applies, viz., that if by the consent 
of parties the enquiry is held by the Official Receiver th^ir <M>nsent waa 
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sufficient to validate the procedure employed. Krishna Iyer v. Official 
Iteceiver, Tnchinopoly, 1925 A. 1. B. (Mad.) 381. 

Prasiunption. — “ Wherever a voluntary transfer or preference of a 
creditor on the one hand, and adjudication of a transferor or the 
debtor on the other hand, are brought into contiguity, the law peremp- 
torily requires a certain inference to be made, enquiry is altogether 
excluded, and the inference will not be allowed to be displaced by any 
contrary proof, however strong. The Insolvency Courts shall presume 
that the transfer was made or preference shown by the insolvent with 
the intent to defeat his creditors. The presumption to be made is 
absolute or irrebuttable like the presumption contained in Sec. 112 
of the Evidence Act.” Per Vcnkatdsuhha Itao J. in Dronadula Srv^ 
raimilw v, Ponakavlra, 45 M. L. J. 105; 1923 M. W. N. 306. Under 
Sec. 53 every transaction which an insolvent enters into within 
two years insolvency is treated as pritna facie in- 

valid and the burden is on the insolvent or the alienee to show that the 
transaction imi^eached is a valid and a hona fide one. Official Receiver^ 
Tanjore v, Vidappa Mudaliar, 47 M. L. J. 431; 1924 M. H. N. 506: 
1924 A. I. B. (M.) 865. 

Conditions for annulment. — The provisions applicable to the case of 
a transfer by an insolvent in favour of a person other than a creditor 
are contained in Sec. 53. Iswar Das v, Ladha Bam, 62 Ind. Gas. 924. 
In order that a transfer may be annulled under the provisions of this 
section the following conditions are required to be fulfilled: (1) that 
the transfer is not made before and in consideration of marriage, (2) 
that the transfer is not made to a purchaser or incumbrancer in good 
faith and for valuable consideration, (3) that the transferor has been 
•adjudged insolvent within 2 years from the date of the transfer. 

Transfers made before and in consideration of marriage are pro- 
tected. But where there is evidence of an intent in the minds of 
both the parties to the marriage to defeat and delay creditors and 
to make the celebration of marriage part of a scheme to protect pro- 
perty against the rights of creditors, the transfer will be void, 
Bvlmer v. Hunter, 1869, L. B. 8 Eq. 46. But it will be otherwise if 
the wife be innocent of the fraud, Be Crawford, 1887, 6 Oh. D. 29. 
An antenuptial settlement cannot be set aside unless it can be shown 
that not only was fraud intended by the husbanB when he executed 
the settlement but also that the circumstances are such that the court 
is justified in coming to the (M}nclusion that husband and wife are 
jointly parties to the fraud. Bamsay v, Calvert, 15 C. W. N. 290 n. 
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Gift to wife. — A husband transferred his share in his family dwel- 
ling house to his wife without consideration and the husband was 
•adjudicated within 3 months from the date of the transfer. The wife 
transferred the property. Held, that even assuming that the trans- 
feree had purchased the property for valuable consideration and with- 
out notice of the adjudication of the insolvent the transfer to the 
purchaser by the wife subsequent to adjudication was void as tho trans- 
fer by the husband to the wife prior to the insolvency was found to bo 
fictitious and benamij lAikhiprUja i?. lUii Kissorif 20 C. W. N. 654. A 
wife is entitled to establish her title to the property transferred for 
valuable consideration to her by her husband more than a year before he 
was adjudicated insolvent. Transfers of this kind, if they don’t fall 
under Sec. 53 of the T. 1*. Act, would in the absentee of any provision to 
the contrary be valid transfers, Mariappa FilUii v. Itaman Chettiar, 
42 Mad. 322 : 10 M. L. W. 59 : 52 Ind. Oas. 519, where a deed of 
gift of immoveable property in favour of wife was secretly executed 
at a time w'hen the failure of the firm of w'hich the donor (husband) 
was a partner was in sight, if not actually imminent, and the matter 
was kept secret till the firm had been declared insolvent and the lady 
never obtained possession of the properties and no convincing expla- 
nation was attempted to justify the transaction, held, that the 
title did not pass from the donor to the donee, Offirwl Assignee v. 
Bidya Soonderi. 30 C. L. J. 428. 

A transfer by an insolvent of a. portion of his property within 
2 years prior to his insolvency to his wife, not being a transfer made 
before and in consideration of marriage or made in favour of a pur- 
chaser or incumbrancer in good faith and for valuable consideration 
is void as against the Receiver and the property comprised in the 
transfer is liable to be distributed among the general body of credi- 
tors, Bhut Nath v. Bimj MrfhirU, 28 C. L. J. 536: 49 Ind. Cas. 87. 

Good faith. — A purchase for value not made in good faith, i.e,, 
where the purchaser is privy to the intention to defeat creditors is 
void under the Bankruptcy Act, lie Maddever, 1884, 27 Ch. D. 623. 
There is a suspicion of fraud where an insolvent executes a deed of 
.gift only four days before filing his application for adjudication 
whatever the declaration in the deed of gift may be. Husaini v. 
Mvhammad Zamir Ahedi, 74 Ind. Cas. 802. “Where a mortgage by 
an insolvent made in favour of a creditor for a substantial cash con- 
sideration contemporaneous with the mortgage is impeached under 



218 PROVINCIAL INSOLVENCY ACT, 1920. [B«fc 58.. 

hec. the real test of the bona fidea is as follows ; Did the lender 
iiitciid that the advance should enable his debtor to carry on his 
business and had he a reasonable ground for believing that it would 
enable him to do so? if that was the intention of the mortgagee the 
transaction is unimpeachable. But if the mortgagee knew that the 
mortgagor would not be enabled to carry on his business, if the mort> 
gage was merely a device for defeating creditors, the transaction was- 
not bona F, F. Campbell d; Co, v, Mithomal Dwarkadas^ 9 S. 

L. 11. 65. Where an insolvent executes a sale deed in favour of his 
relation in order to defraud his creditors and retains possession of his 
property sold, an intent to defraud creditors, should be imputed to- 
the vendees also. A sale made ivith intent to defraud creditors is- 
wdioIl 3 ’ void even when there has lieen a part payment of the con- 
sideration. ValanUtppa v. Official UeceiveTf Trichinopoly, 25 Ind. Cas. 
94H. Where an insolvent transfers property and the question is 
whether in so doing he acted in good faith the fact that there has 
been valuable (‘onsideration for the transfer adequate to the occasion, 
w^ould negative the inference that there was absence of good faith 
inspite of the fact that the transfer was in favour of a relation. 

M. Lucmt V. Official Assignee, Bengal, 24 C. W. N. 418: The 
mere fact that a purchase of property which has the effect of de- 
frauding or delaying the vendor’s creditors was for good considera- 
tion is not enough to protect the purchaser. It must also be shown 
that he acted in good faith. But the mere fact of the indebtedness 
of the vendor or knowledge on the part of the purchaser that the sale 
may defeat or delay creditors is not sufficient to negative the bona 
fidea of the purchaser. If there - was good consideration and the* 
intention to part with the whole interest is proved and it is not shown 
that the transfer was a mere cloak for retaining a benefit to the 
vendor it is valid against the creditors. But if the object of the 
transferor is to dofout or delay his creditors and that object is known 
to the transferee and he aids and assists in its execution then the- 
transfer is not in good faith, Kamini Kumar r. Hiralal, 23 C. W. N. 
769. "Within 3 months prior to the presentatiin of a petition in in- 
solvency the insolvent nominally sold a property in favour of a person 
with the direction to discharge a mortgage of the property. The ad- 
judication which followed was anulled by the District Court on a com- 
position but was restored on appeal. Pending the appeal a near re- 
lation of the insolvent, w'ho was aware of the proceedings, pur- 
chased the property from the original vendee and paid up the mort- 
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gagee. Held, that the purchase was not made in good faith and for 
valuable consideraticn and was voidable under sec. 63. Kalluri 
Venkatararnau v. Official Iteceiver, 18 L. W. 610: 1923 W. N, 
780; 76 ind. Cas. 1006: 1924 A. 1. R. <M), 368, ^ 

Good Faith — on whose part? is it the good faith of the transferor 
or the transferee that is required to be established in order to protect 
a transaction as bona fide under this section? There is no reason for 
holding that the words in good faith and for valuable consideration ” 
qualify the word made and not the words * a purclniser or incum- 
brancer.” Both under tlie English Law and the Indian Law transac- 
tions can be upheld by any person making title in good faith, i.e., 
without notice or without the power of obtaining knowledge of any 
fraud or fraudulent intention on the part of the bankrupt, Butcher r. 
Stead (1875) L. R. 7 H. L. 839. Lord Hatherley observed, ‘‘ I think 
the legislature intended to say that if you, tiie debtor, for the purpose 
of evading the operation of the Bankruptcy J^aw and in order to give 
fraudulent preference, make this payment or discharge, it shall be 
wholly done away with e.rreid iu eases where the person you have 
favoured is wholly iynorant of your intention to favour him,^^ In 
(Sopal V, Bank of Madras, 16 Mad. 397, it has been held that mere 
fraudulent intent of the vedor rannot avoid the deed if the purchaser 
were free frctm that fraud, Cf, In lie, Johnson: Golder v, Oillamy 
L. R. 20 Ch. 1), 389 j Mot dal v, Utamjayjivandus, 13 Boin. 434* 
Where sales are elfected between persons who are related to each 
other in order to defraud creditors, it necessarily follows that the 
vendee no less timii the vendor was actuated by motive to defraud 
creditor and that renders the sale wholly void, Chidamburuni Chcttiar 
V. Sami Aiyar, 30 Mad, 6. 

Valuable Consideration. — On the authority of Sharf-uz^Zaman v. 
Sir Henry Stan yon, 70 Jnd. Cas. 253 : 25 O. C. 291: 1923 A. 1. R. 
(O) 80, in which it was held that the trustees were not transferees 
for consideration, it was argued in (Jhowdhury Sharf-uz-Zaman v, 
Deputy Commissioner, Barabanki, 79 Ind. Cas. 888, that the deed 
of trust executed by the insolvent within two years from the date of 
his adjudication wa.s void. The appellate Court in appeal held that 
”Sec. 63, and subsequent section 66 which is inserted for the protec- 
tion of bona fide transact’onif are bdth copied almost verbatim fronk 
the English Bankruptcy Act. It is therefore natural tp assume that 
the words ‘purchaser* and ‘encumbrancer in good faith’ whkh are 
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taken dii’ect from that Act have the same meaning as they have in 
English Courts. It has been ruled in llance v. Uaniinye (1888) 2() 
Q. B. T>, 782 that ‘xnirchaser* in the Bankruptcy Act is used in the 
wider sense commonly given the term in English Law and not in 
the mercantile sense of a person who has brought something by con- 
tract of purchase and sale. It is the view' of the Madras High Court 
ni a ruling cited in Offiriat Iteveivery TnvIuvoimJu r, Somtmuuhiram 
€heitiar, 34 Ind. Cas. 6()2: 30 M. L. J. 415, that the English inter- 
pretation of the word ^purchaser* applies also to the Indian law of 
insolvency. In that ruling it was held that the trustees can be re- 
garded as purchasers whereas in the English ruling referred to, a 
father w'as regarded us a purchaser from his son, although in neither 
•case was there any (piestion of (‘oiitract of sale. Both rulings go on 
further to consider the question of valuable consideration. In the 
English ruling it is stated that the father, in good faith, to induce 
his son w'hat he ought for his family, did enter into a dealing with his 
son and gave valuable consideration. In the Madras case it w'as held 
that ‘‘a responsibility taken by a person to whom properties are 
transferred in consideration of his taking onerous work seems to fall 
within the expression valuable consideration.'’ 

Scope of seetion. — under sec. 36 of the Act is not in 
the nature of a suit. It is only an incidental proceeding in the cour.se 
of a more comprehensive one for adjudging a person insolvent, Lalji 
Sahay r. Ahdnl Cani, 15 C. W. N. 25;^: 12 C. L, J, 452. When a 
Receiver seeks to set aside a transfer lie should file a written .state- 
ment (similar to plaint in ordinary suits) setting forth the grounds on 
which the transfer is challenged ; tke transferee should put in a 
written reply and the proceedings should continue very much as in a 
suit. Such matter should not and could not Ijo disposed of in a 
summary way, Chmiim Lull r. Liichman Sonar, 39 All. 391. “Sec. 36 
is wider in scope than sec. 53 of the T. P. Act. Under sec. 36 it is 
not necessary to prove or show that the transfer Avas made with intent 
to defeat or delay creditors. All that is necessary to show is that 
the transfer is made within 2 years of the adjudication of insolvency 
unless it is a transfer made befoi'e and in consideration of marriage,” 
Mnhammud 'Hahihulla r. Mvrutaq Hoamin, 39 All. 95. See also Brono- 
dvla Srimmulu. r. Ponakaviroy 46 M. L. J. 106, aupra, “It is not 
. competent for the Court to send’' the caSe to a munsiff for an enquiry,” 
Upendta r. Brindabon, 33 Ind. Cas. 188. In proceedings under sec. 
36 the Court is bound to take evidence and cannot rely on statements 
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made before the Receiver, China v, C, Kumar, 3o liid. Cas. 906. 
Abdul Azio v. Kliirode, 41 Ind. Cas. 411. Where a receiver reported 
to the District Jud^e that a c‘ertain mortgage made by an insolvent 
was liable to be set aside, the Judge caliinot refec to a Munsiif for* 
report whether the mortgage was honu fide but must decide it himself, 
Jagannath v. LachmandaSj 12 A. L. J. 880. 

Who can make the application. — “ When an ad interim Receiver has 
been appointed in insolvency proceedings, the Receiver apiminted 
after adjudicHtion does not stand in the shoes of the interim Receiver. 
He stands on a very much higher footing. The property of the- 
judgment-debtor vests in him, he holds it for the Iwnefit of the whole 
body of creditors, and he has special rights and special duties imposed' 
upon him by statute. Amongst the rights conferred upon him isi the 
right to make an application under Sec. 36 now Sec. 6.3, and this 
statutory right which has been conferred upon him cannot be taken 
away by an order in a proceeding to which he was not a party. Am 
order as to the validity of a transaction to which the debtor and the- 
creditors were alone impleaded as parties while the debtor’s estate was 
in the custody of the ad interim Receiver does not operate as rex 
judleata as against the Receiver appointed after adjudication and* 
does not debar him from making an application under see. .36. ffom- 
sama Mander v, Shiva Parshad, 58 Ind. Cas. 783. The proper per- 
son to make an application under this section for avoidance of the- 
transfer is the Receiver in whom the insolvent’s property has vested. 
But when the application was made and prosecuted in the Lower Court 
by the creditors, the Receiver not having been joined ns a party and 
the order proposed to he made did not in any way affect the position 
of the Receiver, the appeal was heard and disposed of in the Receiver’s 
absence. Lain SaKny v. Ahdvl Oani, 15 C. W. N. 253: 12 C. L. J. 
452. Tn a list of debts filed by an insolvent one B. was shown as a 
mortgagee of certain properties. K. who was one of the creditora 
challenged the mortgage. The Judge reiected his application and 
referred him to Civil Court. Held, the Judge was hound to enquire 
into the validity of the mortgage in insolvency proceedings. Khveali 
Bam V. Bholarmal, 37 All. 252 : 28 Ind. Cas. J57. 

Tt was for the Receiver to take action under sec. 53 and not for 
the Court to do so on a petitidn for * adjudication by a creditor. 
'Annt Beddi v, dhinfin Appi Beddt, 41 M. L. .T. 606: 1921 .M. W. N. 
816: 14 T;. W. 6.39. The proper person to move in the matter ’of get- 
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ting the transfer annulled is the Receiver, Iswar Das v. Ladlia Bam, 
€2 Ind. Cas. 624. It is the Receiver and no one else who is empowered 
to take action for the cancellation of the sale deeds under Sec. 53. 
Bam Sundar v. Bam Gharit, 61 Cal. 663 : 1924 A. I. R. <C.) 827 : 79 
Ind. Cos. 326. 

A transfer by the insolvent within two years of insolvency is void- 
able against the Receiver; so he is the proper person to impeach the 
fraudulent transfer by tlie insolvent, and proceedings to annul a 
transfer under Sec. 53 of the Provincial Insolvency Act should be 
taken in the name of the Receiver but if the Receiver refuses to inter- 
fere then a creditor can proceed with the matter with the leave of the 
Court. Until however the Receiver has refused or declines to act 
no one else can do so. But if no Receiver is appointed, the matter 
is otherwise. In that case the Insolven(‘y Court can itself move the 
matter being brought to its notice by any of the creditors. Bansilal 
Afjorwfil V, Bangalal AtjaraHil, 1923 A. 1. R. 97 (Nag.). 

The Receiver in framing a schedule of creditors does not decide 
judicially or finally upon contested claims and his framing a schedule 
did not preclude the Court from entertaining an application by the 
Receiver to annul the transfer under sec. 36, Khndir Shah v. Official 
Beceiver. Tinnevelly, 41 Mad. 30. ‘‘It is the duty of the Insolvency 
CJourt to be astute to look after the fn.solvency proceedings so as to 
ascertain whether anything can be saved for the creditors. But when 
a Receiver is appointed and he is a gentleman of legal training it is 
better to leave him to take the initiatory steps to get voidable 
or fraudulent transfers annulled,’' Kunj Beharee v. Madhu Sedan, 60 
Ind. Cas. 117. 

Procedure where no Receiver appointed or where Receiver refuses to 
take action. — ^The language of Sec. 63 makes it incumbent on the 
Court to annul every transfer of property made by an insolvent if the 
transferor is adjudged insolvent within two years from the date of the 
transfer provided it comes to a finding that such transfer was not 
made in good faith and for valuable con.sideration. . The section con- 
templates that action under it will be taken by the Receiver but it 
does not mean that even where the Receiver refuses or neglects to act 
no one else can set the proceedings iinder this section in motion. 
Daryai Sinffh v. Kunj Lai, 76 Ad. Cas^. 995; Piirthi NatK v. 
Basheshxvar, Naih, 69 Tnd. Cas. 403. There is no rule that the Re- 
ceiver alone and nobody else can move the District Court to annul an 
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alienation by the insolvent under Sec. 53 or 54 of Act V of 1920. A 
creditor can at any time during the pendency of the insolvency pro- 
<:eedings move the Court to take action under Sec. 53 or 54 of tlie Act 
if the Official lleceiver has refused to move in the i^attcr on the re- 
quest of the creditor. Anantha Namyana Iyer v. Sankara Narayana 
Iyer, 57 Mad. 673: 79 Ind. Cas. 395: 1924 A. I. R. (Mad.) 345. If 
no Receiver is appointed in an insolvency case the Insolvency Court 
can itself move under Sec. 53 on the matter being brought to its notice 
by. a creditor. Seth Sheo Lai v, Oirdhari Lai, 78 Ind. Cas. 140: 1924 
A. I. R. (Nag.) 361. 

Onus. — Under Sec. 36, now 53, of the Provincial Insolvency Act 
the onus of proving that a mortgage executed by an insolvent within 
2 years before his adjudication as such was made in good faith and 
is therefore binding on the Receiver is on the mortgagee, Nilmoni 
^Chaudhuri v, liasanta Kumar, 19 C. W. N. 865; Hasir addin v, Mokivia 
Jiihi, 22 C. W. N. 709; Anant Ham v. Yusoof, 36 Ind. Cas. 903. Hem 
llaj 17. Bamkissen, 2 P. L. J. 101, Otrdharilal r. Saratkinsen, 138 P. 
W. R. (1918) 667- Under Sec. 55 of the Presidency Towns Insolvency 
Act as under Sec. 36, now 53, of the Provincial Insolvency Act, a 
mortgagee setting up a mortgage within two years of the insolvency 
of the mortgagor has the onus cast on him to show that the transaction 
was one executed in good faith and for consideration. The burden 
is. if anything, stronger where the mortgage set up carries interest 
at the usurious rate of 24 per cent, and was executed b.y a young 
man who Had just come of ago and vrho was squandering his property 
in dissolute course. Official AHSujne.e, Madras v. Sumhanda Mudaliar, 
43 Mad. 739 : 39 M. L. J. 345. •Though ordinaril.y the burden of 
proving that a transaction is a fraudulent and collusive one, intended 
•to defeat or delay the creditors, and is merely henarni is upon the 
person who asserts it (Seth Maniklal v, Baja lie joy Singh, 1921 M. \V. 
“N. 80 P. C.) but under the Insolvency Act this onus is shifted on the 
transferee and not upon the Receiver though He asserts it. Where a 
person, within two years prior to being adjudicated insolvent makes 
a transfer of his property, the burden of proving that the transfer iras 
hoth for valuable consideration as well as in good faith is upon the 
transferee. The mere fact that valuable copsideration has been paid 
for the transfer does not necessarily lead to an inference of good faith 
also. Gopal v, Bamkrishna , 62 ihd. Cas. 289. The person impeach- 
ing a transaction by the insolvent has only to prove that . it took 
l>lace within two years of the insolvency of the transferor, and when 
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this has beeu clone, the onus is shifted on to the transferee to establish 
the bogia fides of the transaction which lie seeks to maintain. Bansilal 
Agarwal v, Bangalal Agarwal. 1923 A. I. R. 97 (Nag.), Gopal Bao v.. 
Hiralal, 83 I. C. *246. 1925, A. I. R. (N.) 225. 

Issues to be Proved. — Under Bee. 53 every transaction , which an 
insolvent enters into within 2 years previous to his insolvenoy is 
treated as prima facie invalid and the burden is on the insolvent or 
the alienee to show’ that the transaction impeached is a valid and a 
bona iide one. Both good faith and valuable consideration have to 
be proved. The circunistsnces under which the deed came to be ex- 
ecuted, the covenants made therein, the conduct of the parties both 
at the time and Kubsequently, have all to be taken into consideration. 
.It is not necessary that a man should ac'tually be indebted at the 
time he enters into a voluntary .settlement to make it fraudulent; if 
he does it with a view to his being indebted at a future time it is 
equally fraudulent and ought to be set aside. A man can commit 
what may be called com|X»iidiously ‘^anticipatory fraud*- and effect 
the transfer of his propertie.s with a view to get into debts and pre- 
vent the creditors getting at his property. If the transfer was 
really intended to^ie carried out and was made bona fide for saving 
the insolvent from incurring debts aiid ruining himself, the transfer 
would not be interferc^d with, but if circuni .stances show that the 
transferor was actually screening his properties from the reach of his 
future creditors the transfer would be a fraudulent one. Official 
eeiver, Tanjore v, Vedappn Mudnliar, 47 M. L. J. 431; 1924 M. W. 

N. 606 ; 82 Ind. Cas. 450: 1924 A. I. R. (Mad). 865. 

Adjudged within two yean. — “The section should be read with 
See. 16 (6) now 28 (7) of the Act and an order of adjudication relates 
back to and takes effect from the date of the presentation of the 
petition for the purpose of making the property of the insolvent 
liable to the creditors, and a transfer made within 2 years from the 
date of the petition conies within the provisions of Sec. 36.” Bahhat 
Chandra PurJeait v, Sndhindra Nath Bose, 46 Cal. 991 : 24 C. W. N. 
172 : 62 Ind. Cas, 747, T. V. Sankam Nantin v, Alagiri, 49 Ind.Xas. 
283: 1918 M. W. N. 487: *24 M. L. T. 149: 35 M. L. J, 296, , By 
the enactment of Sec. 4 in the present Act V of 1920 the Insblvency 
Court is not merely confined to the consideration of any transaction 
within ^wo* years as provided in Sec. 53, but to any transaction whe- 
ther before qy within two years from the date of adjudication which 
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has the effect of putting, the property benami and not available ta 
creditors. Kochu Mahomed Tharagon v, Sankaralinga Mudaliar, 40 
M. L. J. 219 : 62 Ind. Cas. 495. See also Bkagwant v, Munini fihaUf 
8 Ind. Gas. 1115: 6 N. L. R. 146; Shfonafh Sing %\ Munehiramy 42 
All 433: 18 A. L. J. 449. 

The view expressed in the cases cited above has been dissented 
from in Gkulam Muhammad v. Panna Bnm^ 72 Ind. Cas. 433, in which 
it has been held that Sec. 16 (6). now 28 (7), does hot govern Sec. 
36, now 53, and therefore a transfer effected more than two years 
before the order of adjudication but within two years of the date of 
the presentation of the petition cannot be annulled under this sec- 
tion, following Jokhan Sing v. 'Deputy Commimoner of Fyzabady 23 
Ind. Gas. 924. 'The meaning of a statute is not to be interpreted 
with reference to what its framers intended to do but with reference 
to the language which they did in fact employ.” 

Transfers more than two years old. — Under the old Provincial Insol- 
vency Act, III of 1907, a Receiver could not question a transaction 
under Sec. 36, now 53, which was several years old. His proper re- 
medy was to institute a suit under Sec. 53 of the T. P. Act. A 
judgment declining to adjudicate upon such a matter could not ope- 
rate as res judicata. Gaura v. Nawah Mohammad, 64 Ind. Cas. 523. 
But under the present Act an Insolvency Court has to administer 
the law under its own procedure and to decide questions arising in 
insolvency which are .'*overed by the special provisions of the Insolvency 
Act — where, for example, a trustee is given a higher title than the 
original debtor. But the Insolvency Court also has to apply and to 
decide all questions of general law including such questions as are 
raised by Sec. 53 T. P. Act. In a case where it was alleged that the 
insolvent had sold his property before the insolvency merely with 
intent to defraud and delay his creditors, there ought to be a full 
enquiry between the Receiver and the creditor on the one hand and 
the debtor and his family on the other, as to the honn fides of the 
transaction and in the main the provisions of the C. P. C. are ap- 
plicable to such enquiry, and there ought to be sworn testimony and 
the iiine care used with regard to documents and the admission and 
rejection of documentary evidence as in a suit. A decision on a 
question whether an insolvent three years before sold his property 
merely with intent to defraud and delay his creditors, is a decision 
on a nuestion of title within the meaning of Sec. 4 of the* Tn^lvency 

15 
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Act and is appealable under Sec. 75 (2). Shikri Frasad v. Rafiz 
Aziz Ali, 19 A. L. J. 862 : 63 Ind. Cas. 601. 

Voidable. — *‘Tliat which is void can be treated as* non-existent and 
of no binding force and effect, but that which is merely voidable is 
valid and binding until it is declared to be invalid by a competent 
tribunal, Jangi Lai v. Laddu Itaniy 1919 Pat. (F. B.) 106. “ Th<^ 
transfer falling under sec. 36, now 53,. remains valid unless and until 
set aside at the instance of the Receiver. The word *void’ means 
voidable.” Mvrappa v. Human Cheitier, 42 Mad. ^22: 10 M. L. W. 
59: 62 Ind. Cas. 519. A transfer of property falling under Sec. 63 
of the T. P. Act remains valid unless and until set aside at the in- 
stance of the official Receiver, Sliarfuz-Zaman v. Sir Henry Stany- 
on, 70 Ind. Cas. 753: 1923 A. I. R. 80 (Oudh). 

* 

Notice. — ” Where a question arises whether a transfer should or 
should not be annulled under this section it is requisite that the 
transferee should have proper notice that proceedings were con- 
templated under this section and a proper opportunity to put his 
case before the Court.” JufialjMidu v, (ianea Chandniy 44 Ind. Cas. 108. 
**The only proper course open to the Court is to issue notice upon the 
transferee to show cause why the transfer should not be set aside,” 
XIpendra v. Bnndiihon, 44 Ind. Cas. 188. 

Effect of annulment by Court. — ^Where a transfer is annulled by the 
Court the property reverts to the transferor and his property becomes 
vested in the Receiver and available for distribution to the creditors 
generally, In lie. Farnhum, 1895, 2 Ch. D. 800. If a person in whose 
favour a sale executed by an insolvent, pays off a mortgage on the 
transferred property, he is ^iititleU to be entered as a scheduled 
creditor to the extent of the amount paid by him even though the 
sale is set aside by the Insolvency Court under Sec. 53 as fraudulent 
and void as against the Receiver. Bam Prasad v. Seth Jasharan, 
82 Ind. Cas. 488: 1925 A. I. R. (Nag.) 73. 

Limitation for Applications under this Section. — ^The period of limita- 
tion prescribed by Art. 181 of Sch. I to the Limitation Act is con- 
fined ‘ to applications under the C. P. C., and does not apply to an 
application under Sec. 36. now 53, of the Provincial InsolvencQr Act 
made by the Official Receiver. No period of limitation is prescribed 
for such an application, which may be made at any time during the 
pendency of the insolvency proceedings. JHraiyya Solagan r. Ven- 
kaiaram mNaicker. 60 Ind. Cas. 123. Whether the Court chooses to 
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take actiou under this section or is moved by the Receiver or by a 
creditor, it is not bound by any period of limitation, and Art 181 
Sch. 1 of the Limitation Act has no application to such a procci^liug. 
Fetta liamasicamiar v. Suhmmunia lyetf 79 Ind. Gas. 443: 1925 A.i.R. 
A. I. R. <Lah,) 331, Durjai Sinyh v, Kunj Lai, 75 Incf. Cus. 995: 1924 
A. i. R. (Lah.) 553, Heinraj Champalal v. Itamlnishna Itam, (1917) 2 
P. L. J. 101. 

Appeal. — An appeal lies against an order aiiiiulling a voluntary 
transfer, under Sea^ 75 (2), Schedule I infra, 

64 . [37] (1) Every transfer of property, every 
Avoidance of pre- payment made, every obliga- 
lerenoe in certain tion incurred, and every ]udl- 

cial proceeding taken or suffer- 
ed by any person unable to pay his debts as they 
become due from his own money in favour of any 
creditor, with a view of giving that creditor a pre- 
ference over the other creditors, shall, if such per- 
son is adjudged insolvent on a petition presented 
within three months after the date thereof, be 
deemed fraudulent and void as against the re- 
ceiver, and shall be annulled by the Court. 

(2) This section shall not affect the rights of 
Any person who in good faith and for valuable con- 
sideration has acquired a title through or under a 
creditor of the insolvent. 

• 

NOTES. 

Reviev. — This is section 37 of Act 111 of 1907, and is based upon 
Rec. 48 of the Bankruptcy Ajct, 1883. The object of the bankruptcy 
law being the equal division of the bankrupt’s estate amongst his 
<;reditors, the bankruptcy law contains an enactment by which pay- 
ments or transfers of property made by the bankrupt with the view 
of giving a preference to one particular creditor over the general body 
will be set aside and the money or property will be brought into the 
l>aokropt’8 estate. 

Objeet of the eection. — The object of Sec. 37, now sec. 54, is to 
protect the interest of the whole b^y of creditors over whom an undue 
preference has been given in favour of other creditors. The same 
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principle applies to a transaction which is sought to be impeached 
under Sec. 231 of the Companies Act so that a disposition of a com- 
panj^’s property cannot bj impeached on the ground^ of fraudulent 
preference except on behalf of the general body of creditors. There- 
fore, a person 'who is not a creditor of a company %ut is a debtor 
cannot impeach a transfer made by the company on the ground of 
undue preference. Bam Swaritp ik Jagat Bam, 2 Lah. 102: 69 Ind. 
Cas. 977. 

Judicial Proceeding. — A decree obtained agai^nst the judgment- 
debtor is not binding against the Receiver in insolvency. There is 
always a possibility of its having been collusive between the parties 
when the judgment-debtor has nothing in the world to bless himself 
with and does not care whether he has decrees for an unlimited 
amount against him or not. Mir Sha v. Bahirn Bvx, 192.3 A. I. R. 
m (All.). 

**Unablc to pay debts as they become due.'* — *^Tn determining the 
question whether a person is able or unable to pay his debts as they 
become due from his own money, the fart that he has money locked 
up which at a later period may be available for the payment of hia 
debts is immaterial." Nripendra v, Asutosh, 20 C. W. N. 420. 

"Proferenco." — ^^e authorities such as Sharp v. Jackson, L. R, 
1899. App. Cas. 419 show that the word ' preference ’ imports and 
involves freedom of choice, and that no transfer which is not voluntary 
in the sense that it is a free act of the insolvent is a preference which 
under the Act is to be deemed fraudulent and void as against the 
Official Assignee. Madho Bam v. The Official Assignee, 27 C. W. N 
611. The law provides that every conveyance or transfer made by a 
debtor of his property, every charge made by him thereto, every judi- 
cial proceeding affecting his property taken or suffered by him, is 
fraudulent and void against the Receiver provided the following 4 
conditions are fulfilled : —(1) the debtor mu.st at the date of the 
transaction be unable to pay his debts. (2) the transaction must be 
in favour of a creditor, (3) the debtor must have acted with the view 
of giving such a creditor a prefence over his other creditors, (4) 
the debtor must be adjudicated insolvent within 3 months after the 
dote of the transactions,” Nripendra Nath Sahu v, Amfosh Ghosh, Iff 
C. W. N. 167 asd also in 20 C. ^W, N. 420, KaUnafh v, Amhica 
prasad, 41 Tnd. Cas. .399, Mohandas v. fikamJas, 10 13. L‘. R. 123; 
Sharp V.. Jackson, 1899, A. C. 419. 
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Motive. — “Whether the debtor acted with the view ol: giving the 
mortgagee a pretereiice over otner creaitors, a particular transac- 
tion may be set aside as a fraudulent preference only if it is proved 
that it was cai^ied out with the substantial and dohiinant view of 
g;iving the creditor a preference over the other creditors. This need 
not be the primary result, aimed it; it is suiticieiit that it should 
be the object aimed at in bringing about the primary result,” 2U 
C. W. N. 420 supra, ^'treference implies an act of free will and there 
can be no preference where the act is the result of pressure,” S ripen- 
dranath v, Asutosh, 19 C. W. N. 157. “Where the dominant motive 
of the debtor in making the transfer was to save himself from expo- 
sure or from a criminal prosecution, in such a case, as the law re- 
gards only the motive of the debtor, it cannot be held that the trans- 
fer was voluntary or amounted to a fraudulent preference. The lead- 
ing ease on the point is Exparte Taylory Iti lie. (toUlsmid, 18 Q. B. D. 
295. The general principles of law regarding transfers made in favour 
of one creditor have been explained by Rattigan C. J. in Lahhu Itam 
17 . Puran Chand, 130 P. R. 1919, Umrao Sinyh v. Punjab National 
Bank, 3 L. L. J. 44 followed in Puram Chand a. Puran Chund 1923 
A. 1. R. 652 (Lahore). . In deciding “whether a particular transac- 
tion a-as entered into bona fide or not it is an error to take em‘h 
fact which militated against the bona fides of the transaction separat- 
ed from the rest of the facts and proceeding to demonstrate that it 
was quite consistent with good faith. It is essentially necessary that 
the facts should be considered in relation to each other and weighed 
as a whole,” Seth Ghanshamdas v, TJma Prnmd, 23 C. W. N. 817 
P.G. In order to hold that a transfer by a debtor in favour of a 
creditor constituted a fiaudnlent preference within the meaning of 
Sec. 54, the Court must be satisfied that the dominant or substantial 
motive of the debtor in making the transfer was to prefer the parti- 
cular creditor and not to secure some particular advantage for him- 
self. A debtor approaches one of his creditors for a fresh loan which 
he required for business purposes. The creditor refused to advance 
the loan unless his previous loan w'as also secured. The debtor then 
agreed to grant him a mortgage of certain property to secure the 
previous debt and the fresh advance. Tfeld that the mortgage did 
not constitute a fraudulent preference within the meaning of Sec. 54. 
Baulat Ram v. Deoki Nondan, 75 Tnd. Cas. 861; 1!24 A. I. R. (L.) 
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The section has no application to a lease granted for good con- 
sideration shortly before the filing of an insolvency petUion unless the 
object thereof is to give preference to one creditor over the other. If 
the lease is found merely a henami transaction, the ifftolvent still re- 
taining possession of the property leased it can be avoided, DeHmj v. 
Safiarjnullj 38 All. 37. A transfer is void when the effect is to leave 
the debtor without the means of paying his present debtors, Ch\dam-^ 
raram v. Srinivasa, 18 0. W. N. 841 (P. C.) 

A creditor can put pressure on his debtor notwithstanding that 
the debtor is in embarrassed circumstances but a debtor who gives an 
unfair preference to one creditor so as to reduce the aliquot share of 
the other creditors acts fraudulently and no title is given to that parti- 
cular creditor against the Assignee, Dadaini v. Jiishnuthis, 12 Bom. 
424. In JukeSj In He. Official Hereiver, 1902, 2 K. B. 58, AV right J. 
said cannot help thinking that if a creditor takes the whole or 
substantially the whole of debtor's property in payment of a past debt 
knowing that there are creditors, he cannot be said to be acting in 
good faith,** Ihwlat v. ramduram, 55 Ind. Cas. 67. 

The law however regards only the motive of the debtor, and if 
the dominant motive of the debtor in making the transfer or pay- 
ment is to save himself from exposure or from a criminal prosecution 
it cannot be said that the transfer or payment is voluntary or amounts 
to a fraudulent preference. Pvran Chand v. Punjab National Bank, 
Ld., 3 U. P. L. 11. 6: 59 Ind. Cas. 578. So if when making a trans- 
fer in favour of a creditor the debtor in fact was not really intending 

to prefer the creditor or to cH)ufer any benefit on him, but the domin- 
ant motive or object which influenced the debtor was the desire to 
secure a benefit for himself, the transaction cannot be treated as 
having been a fraudulent preference within the scope of Sec. 54 of 
the Provincial Insolvency Act, V of 1920. Bhatjwan Has v. Chutan 
Lai, 19 A. L. J. 240 : 62 Ind. Cas. 732. That an act done by the 
insolvent not as a free agent but under pressure or as a purely volun- 
tary act in order either to protect the insolvent from legal proceed- 
ings or to* gain for him some immediate advantage would not be a 
fraudulent preference, although it might have, the result of preferring 
one creditor at the expense of otherc. What the Court has to ascer- 
tain is, what was the dominant intention in the mind of the insolvent 
at the diiine the act was done, and that it is for the creditors to 
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establish that the principal object of the transaction was intended 
to be fraudulent preference. M. A. Soebern v, Tollikoffer, 2 Rang. 
193. ' 

Vide NotUt also under See. 6 sujyta. • 

OnuBe — It is important to state what a trustee has to establish in 
order to prove that a payment has been made as a fraudulent pre- 
ference. At common law there was nothing to prevent a debtor from 
preferring one creditor to another, and the statute of Elizabeth (13 
KHz. C. 5) leaves the common law unchanged. The principle now 
known as fraudulent preference was first formulated in Sec. 92 of the 
Bankruptcy Act, 1869. This Section, but slightly altered, w^as re- 
produced by the Act of 1883, and its successor formed Sec. 44 of the 
present Act. The conditions which section 44 requires arc plain. 
First, that the payment is made by a person unable to pay his debts 
as they become due from his own money; secondly , that it in fact 
prefers one creditor over otliers; thirdly, that the dominant motive with 
which the payment was made was a desire to prefer that creditor to 
v'liom the payment was made. It has been decided many times that 
the mere fact that the payment does prefer one creditor over other 
does not make it void against the trustee in bankruptcy. As Mellish^ 
li. iT. said in Kxparte Topham, L. R. 18 Cli. 614, quoting from the 
jWgment of Bacon, V. C. in Exparte Blackburn, (1871) L. R. 12 Eq. 
358, *but then Sec. 92 of the Act of 1869 adds another qualification 
or condition which is the very life and essence of the enactment, the 
payment so made must, in order to be void, be made in favour of any 
creditor, with a view of giving such creditor a preference over other 
creditors,” so that unless it can loe made clearly apparent and to the 
satisfaction of the Court which has to decide, that the debtor’s sole 
motive was to prefer the creditor paid to other creditors, the pay- 
ment cannot be impeached althoufjh it can be obviously in favour of 
n creditor. Lord Esher in Neirprance dr (!arard*s Trustee v. Hunttny 
(1897) 2 Q. B. 19 has said : *The question is, whether in fact he had 
intention to prefer certain creditors. It bos been argued that the 
debtor must be taken to have intended the natural consequences of 
his act. I don’t think that is true for this purpose. I think, one 
must find out what he really did intend.” In Exjuirte Lancaster, 22 
Ch. 1). 695, Cotton L. J. has" definitely stated ” the onus lay on the 
trustee to give evidence that the view entertained by the debtor was to 
prefer the creditor. “Dominant or substantial” not necessarily the 
“sole” view is that v^hich has, since Exparte Hill, 23 Ch. D. 696, 
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Jbeen interpreted to be the proper meaning of the word : See per 
Brown L. J. in 23 Ch. D. 704.” Evidence of kinship would p-nma 
Jaeie discharge the onus upon the trustee as in Laurie, 5 Manson 48: 
16 L. J. Q. B. 4^1 and Eximrte Topham, 8 Ch. 614. There are other 
facts which do likewise; and if the onus is discharged, no doubt tber 
debtor must displace the pritua facie evidence of a dominant inten- 
tion to prefer given by the trustee. This can be done by proving that 
the payment was made under pressure, or for one or other of the 
many reasons indicated by Phillimore, J. in lie. Bamsay (1913) 2 
K. B. 80. But the trustee must first discharge the onus that lies upon 
him. Merely the fact of payment with its attendant result of prefer- 
ence is not sulficient. The Court cannot speculate or surmise in order 
to supply the deficiency. Without evidence the matter must be left 
where it is, unexplained and without any character given to, or pur- 
pose proved in relation to the mere payment.” hi lie. Cohen, 
Expart e the Trustee (1924) 2 Ch. D. 614. 

Whei^ the act is impeached as fraudulent preference the onus 
of proof lies on the Reireiver, Exparte Lancaster, He. Marsden, 1883, 
26 Ch. I). 311. And it has been held that the burden of proof lies 
on the Receiver even if the debtor had been insolvent at the time of 
the payment and kiie^v himself to bo so, He Laurie, Exparte Oreen, 
6 Mans. 48. The law as to the burden of proof is stated clearly in 
.Williams on Bankruptcy, 10th Ed. p. 303. ” One balance of autho- 
rity would seem to be in favour of holding that the trustee must give 
eome evidence of a view to prefer on the part of the debtor, other 
than the mere fact that he was insolvent.” Janki Ham v. OfjicM He- 
ceiver, Coimbatore, 78 Ind. Cas. 16 f 1926 A. I. R. (M.) 329, Where 
a sale by the insolvent within three months of his insolvency is im- 
pugned as a fraudulent transfer within the meaning of Sec. 37, now 
64, of the Provincial Insolvency Act, the burden is upon the Receiver 
or the creditors who impugn the transfer to make out positively that 
the transfer was made with a view to give preference. Unless such 
an intention is made out the mere fact that the transfer would have 
such an effect is not sufficient to bring the case within the scope of the 
insolvency ^w, Happ\i Hediar v. Official Assignee, Tinnevelly, (1919) 
M. W. N. 676: 37 M. L. J. 246, following Official Assignee, Madras 
V. Mehta ^ Sons (1919), M. W. N. 293, Nripendranath v. Asutosh, 
43 Cal. 640 : 20 C. W. N. 420 : 33 Ind. Cas. 648. After it has been 
established t^at the assignments by the insolvent to a creditor was 
fraudulent and void, the onus lay upon the creditor to show that not 



233 


<Mi54.j the real test of PREFERENCE. 

\ 

jioJy did the creditor give consideration for the assignment but also 
that he acted in good faith. Madho Mam v. Official Assignee, 27 C. 
\V. N. 611. The reason why the onus lay upon the creditor ^may be 
tound in the judgment of the Court of Appbal iiu Expart e Tate, 35 
L T. 531 (1876). 

Test. — The test for deterniiiiing whether a transfer or payment 
made by a debtor in favour of or to a creditor does or does not 
ttmount to a fraudulent preference is, whether the transfer or pay* 
inent is voluntary. If the dominant motive of the debtor in making 
the transfer is to save himsdf from exposure or from a criminal pro* 
secution it cannot be said that the transfer or payment is voluntary 
or amounts to a fraudulent preference. Pttran ('hand v. tunjah 
2<!ational Hank, Ld., 3 U. P. L. H. 6: 59 Ind. Cas. 578. Where a 
debtor in order to save himself from exposure and proceedings in 
Court and in order to appease the creditor made an equitable mortgage 
in his favour, can it be said that under these circumstances the mort* 
gage w'as created with a view of giving preference to that creditor 
over the other creditors? The Court held ''1 think, not. In a similar 
case of a mortgage in favour of the Punjab National Bank 
^ similar question arose and Wilberforce J. held ^‘that the dominant 
motive in making the transfer was to save himself from exposure or 
from a criminal prosecution, and in such a case the law' regards only 
the motive, of the debtor. Jt cannot be held that the transfer was 
voluntary or amounted to a fraudulent preference.’* Puran Chand 
V, Vumn ('hand, 1923, A. 1. 11. 652 (J.«ahore). Where the chief motive 
•of a debtor in transferring his pro|)erty is to benefit himself rather 
than his creditor the traiisac;tioii* cannot be considered to be a fraudu- 
lent preference under Sec. 54, lihaijwan Das v. Chutan ImI, 19 A. L. J. 
240 : 62 ind. Cas. 732. '*To ascertain whether the giving of a pre- 
ference to a particular creditor i.c. putting that creditor to a better 
.position relatively to the other creditors was the dominant view in 
the' debtor’s mind, the proper test to be applied is, was the act done 
voluntarily, a question the solution of wdiich depends primarily on the 
•enquiry from which party did the proposition originate.^ A voluniw^ 
disposition is an act moving from the debtor, a voluntary payment 
as a payment made simply by the act and will of the party making ft. 
In every case the state of the mind of the debtor is the paramount 
consideration; the intention or view to prefer the creditor as the 
*eauta eausans of the debtor’s conduct is the cardinal point*round which 
-the whole question turns,” Nripendranath v. Asutosh, 19 G. W. N. 
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157. See also Antiappa Chetty v. NanjappA, 18 M. li. J. 189: 2 
M. L. T. 57. is an error to take each fact which mili^ted against 
the bond' fidea of the transaction separated from the rest of the facts 
and to proceed to d^moititrate that it was quite consistent with good 
faith. It is essentially necessary that the facts should be considered 
in relation to each other and weighed as a whole/’ Seth Ghunahamr 
das V, Umaprasady 23 C. W. N. 817 P. C. Where the object of the 
transfer was, under the cloak of a company newly floated, to remove 
the assets of the bankrupt from the reach of the creditors and to 
retain for the bankrupt the benefit of them as principal shareholder 
and thereby defeat and delay his creditor, and where only one credi* 
tor incidentallly obtained a benefit from the transaction by the allot- 
ment of certain shares of the newly floated company to him in satis- 
faction of his debt due from the b«n.nkrupt, this did not prevent the- 
transaction from being void under the statute of Bankruptcy. Ex^ 
parte Trustees, (1923) 2 Ch. D. 1. 

See. 53 T. P. Act. — Under the* present section of the Insolvency 
Act actual fraud need not be proved as under sec. 53 of the T. P. 
Act. It is only necessary to show that a transfer has been made with 
a view to show preference to one creditor to whom a debt may be due- 
over another creditor, lialmohand v, Ayya Smy, 18 P. W. R. 1912: 
26 P. L. R. 1912; 13 Ind. Cas. 68. In an application under Sec. 54 
of the Provincial Insolvency Act it is not sufficient to prove that the 
transfer had the effect of giving preference to a creditor; it must be 
proved further that it was the view or the intention to give that 
creditor a preference. Bolisetti Mnifiayya r. Kotayya Kommuti 
Bamyya Bice Mills, 63 Ind. Cas. 916. The Privy Council in the case 
of Mushahor Sahu v. Hakim IaiI, 43 Cal. 521 P. C. has held that ‘‘as 
a matter of law, their Lordships take it to be clear that in a case in 
which no consideration of the law of bankruptcy or insolvency applies 
there is nothing to prevent a debtor paying one creditor in full and 
leaving other creditors unpaid.” 

Bzoeptlons. Pressare. — Sir George Jessel, Master of the Rolls, 
observed in Exparte Hall, L. R. 19 Ch. D. 480, “Can that delivery 
of the bills to Brown be said to have been in consequence of hona fide 
pressure on the part of the appellant? It is plain that it was volttn- 
tary act of the bankrupt. It would be kbsurd to call it pressure. A 
man says to hjs creditor “I am about to become bankrupt, or I shall.' 
stop payment in a week.” The creditor says “Pay me my debt or- 
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f will sue you for it.” Can that be called bona fide pressure by the 
creditor.^” It would be absurd so to call it. A constaut demand for 
payment of debt is not pressure. Madhoram v. Official Asmignee, 27 
O. W. N. 611. A transaction con be avoided os fraudulent prefer- 
once when the transaction is proved to be the result of pressure 
brought to bear on the debtor, y.c., pressure which must have operated 
on the mind of the debtor as the dominant, influence aflfecting him;, 
and where the preference would not have been made but for the im- 
portunity of the creditor and the desire of the debtor to prefer. But 
where the debtor was acting in the ordinary course of business, as by 
meeting bills as they fell due or even before they fell due (lie. Clay, 
Exparie The Trustee, 3 Mans 31) or where the debtor was acting in 
the fulfilment of a prior agreement (Nripevdrunath v. Asutosh, 19 O. 
W. N. 157 supra) or where the transaction was in performance of a 
special contract (liills v. Smith, 34 L. tl. Q. H. 68) such transactions 
cannot be avoided as fraudulent preferences. Where days before a 
person was adjudicated insolvent and his property had vested in the 
Official Assignee, such person had not spontaneously but in conse- 
quence of being pressed, assigned to a particular creditor certain pro- 
perties, held by Stuart C. J., that such assignment was not voluntary 
and w^as therefore fraudulent and void, Sheopershad, v. Miller, 2 All, 
475. See also 6 All. 84 P. C. Where an insolvent had rendered hin>- 
self liable to criminal proceedings which were threatened by hU credi- 
tor unless he took immediate steps to secure the creditor against loss 
and as a result he deposited his title deeds as an equitable nertgago, 
hhld, that the dominant motive of the debtor in making the transfer 
was to save himself from exposure or from a criminal prosecution, and 
in such a case, as the law regards only the motive of the rlebu.)r, it 
cannot be held that the transfer was voluntary or amounced to a 
fraudulent preference, Umrao Sinjh v. runjah National Bank, 3 L, 

]j. J. 44 : 59 Ind. Cos. 578, followed in Puran Chand v. Puran Chand, 
1923 A. I. R. 652 (Lahore). 

Secured Creditor. — In Jadu Nath Haidar v. Manindra Nath 
Chandra, 27 C. W: N. 816, the insolvents executed a deed of con- 
veyance with regard to some of the mortgaged properties on the 23rd 
May 1917. The mortgagors were adjudged insolvents in July 1917. 
An adjudication order was made and a Receiver was appointed of the 
properties of the insolvents, ^e Receiver applied to the District 
Judge for avoiding the sale under Sec. 37 now 54. The High Court 
held that the question in these cases is whether the sale* was to a 
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‘creditor’ with a view of giving that creditor a preference over the 
other creditors. The answer to this question depends upon whether 
8ec. 37 ubw 54, axipJies to these cases. “The purchasers were secured 
creditors and they wj^ere entitled to be paid to the full extent of their 
debts so secured in preference over other creditors. There is a dis- 
tinction ill the Act between a creditor and a secured creditor, and the 
purchasers in this case do not come within the expression ‘creditor’ 
as contemplated in Sec. 37. Sec. 37 does not apply to these pur- 
chases.” 

Surety.— A person who stands surety for the payment of a debt by 
the insolvent is a creditor within the meaning of this section, EodHyues 
V. liamaswami, 40 Mad. 783. A surety, as such, is clearly a creditor 
of the insolvent. He is clearly a creditor as soon as he pays the 
money on his behalf. Where the insolvent was unable to pay his debts 
as they bec^ame due from his money, and the person in whose favour the 
transfer was made was a creditor, and the effect of the agreement to 
transfer was to x^ay the transferee the major portion of the debt due 
to him by the transferor, so that the properties might not go into 
the general fund to be divided rateably* amongst all the creditors, heldy 
that the transfer is void as a fraudulent x>reference. Siddik Ahmed v, 
M. K, M, Firnif 1923 A.'i. R. 149 (Rangoon): 79 Ind. Cas. 813. 

Annulment. — After the anunlinent the property vests in the 
Receiver. Where an alienation by the insolvent is annulled under 
8s. 36 and 37, now 8s. 53 and 54, the alienee may prove as an unse- 
cured creditor for his just antecedent debts which existed before the 
fraudulent transfer but vvere included • in the consideration therefor, 
Devi Dial v, Snndar Das, 51 Ind. Cas. 720 : 65 P. R. 1919. 

Who can set the law in motion. — The proper procedure is for a 
Receiver to make an application for the avoidance of the transfer or 
at least to be a party to it. Where, however, the Receiver fails to 
move in the matter it is competent to a creditor to make the ap- 
plication Nikka Mai v, Mai'icar Bank, Ld., 52 Ind. Cas. 188. 
There is no rule that the official Receiver alone and nobody else can 
move the District Court to annul an alienation by the insolvent 
under Ss. 53 4b 54 of Act V. of 1920. A creditor can, at any time 
during the pendency of the insolvency proceedings, move the Court 
to take action under Ss. 53 4b 54, if the Official Receiver has refused 
to move in the matter on the request of the creditor. Hetnraj 
Champa Titil v, JRamkrishfia Bam, (1917) 2 P. L. J. 101. Where 
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the Official Receiver declines to take action a creditor can a^ply 
to the Court to allow him to use in the Official Receiver's nauie^ iu 
order to recover the insolvent’s property or to set aside a ^voluntary 
transfer, or to avoid a fraudulent preference for the benefit of the 
creditors, and the requirements of law are satisfied by making the 
Official Receiver a party to an application made by a creditor to take 
action under Ss. 53 & 54 of the Act. Anauta Narayuna Iyer v, 
Sankara Ntkmyana, 47 Mad. 673: 79 Ind. Cos. 395: 1924 A. T. R. (M)- 
345. Where no Receiver has been appointed a creditor is competent 
to move the [nsolvency Court to annul a transaction under Sec. 37, 
now Sec. 54, of the Act. Uo}hxI Kao v, Hiralal, 83 Ind. Cas. 246. 
1925 A. I. R. (Nag) 225. 

Proceedings under Ss. Jki & 37, now 53 54, cannot be started 

on a Receiver’s Report, but if started they can he validated by con- 
verting the Report into a properly stamped petition. The Court 
has jurisdiction to annul alienations by the insolvent’s transferee 
where the transfer is merely a colourable transaction and the trans- 
feree only a henamidnr. The second transferee is a necessary party. 
Jaykanath v, Naratn, 52 Ind. Cas. 761. 

Limitation. — An application for setting aside a transfer of pro- 
perty under Sec. 54 may be made at any time during the pendency of 
the insolvency proceedings and there is no i>eriod of limitation pro- 
vided for such an application. Hemraj Champalal v, Bamkrishna 
Bam (1917) 2 P. L. J. 101. Act. 181 of Sch. T of the Limitation Act 
has no application to such proceedings. Where the Court chooses 
to take action itself under this Section or is moved by the Receiver 
or by a creditor, it is not bound by any period of limitation. Dnryai 
Singh v. Kanai TmI, 75 Ind. Cas. 995 following Birfhi Nath r. 7ia$hj(^ 
shar Nathy 69 Ind. Cas. 403. 

65 . [38] Subject to the foregoing provisions of 
Protection of hona ^his Act with respect to the 

transactions. , effect of insolvency on an exe- 

cution, and with respect to the avoidance of cer- 
tain transfers and preferences, nothing in this Act 
shall invalidate in the case of an insolvency— 

(а) any payment by the insolvent to any of 

his creditors ; . 

(б) any payment or delivery to the insolvent ; 
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(c) any transfer by the insolvent for valu- 

able consideration; or 

(d) any contract or dealing by or with the 

insolvent for valuable consideration : 

Provided that any such transaction takes 
place before the date of the order of adjudication, 
and that the 'person 'with who'm such transaction 
takes place has not at the time notice of the 'pre- 
sentation of an'y insol'oenc'y petition h'y or against 
the debtor. 

NOTES. 

Review. — This is section 38 of Act III of 1907, and corresponds to 
Sec. 49 of the Bankruptcy Act, 1883. 

Section 65 of the Act protects all transactions, unless they are in 
themselves acts of insolvency or fraudulent preferences, entered into 
with the debtor by third persons for valuable consideration and 
hona-fide, namely bona-fide in the sense that the person with w*hoin 
.bUch transaction takes place had not at the time notice of the presen- 
tation of any insol venc^^ petition by or against the debtor, lihugwan 
Das <t* Co, V, (yiiuian Ltd, 19 A. L. J. 240: 02 lud. Cas. 732. Even 
though the debt vested in tlie Receiver, the payments in respect of 
the debt having been made bona-fide , thai is without notice of the 
Imolvency proceedings^ to the insolvent beforje the date of the order 
■of adjudication are not invalidated. There is no question here of the 
effect of the insolvency on any execution, nor is there any question 
<d* the avoidance of any transfer or preference. The payments being, 
;so far as the defendants are concerned valid, the defendants are dis- 
charged from the debt and cannot be made to pay over again to the 
Receiver. Sec. 55 is meant to protect debtors who have paid their 
■debts to their creditors without knowledge of the latter’s insolvency 
:and its benefit must be given to the defendants in this case. The 
effect of the application of Sec. 55 in a case like this, that a debt 
vested in the Receiver may be discharged by the payments made 
under circumstances, specified in that section to the insolvent. 
Onkarsa v, Bridichand, 1923 A. 1. R. 290 (Nag.) 

Good Faith. — Transactiohs which%buld be void under sec. 54 as 
'4)etw’een the* creditor and the Receiver can be upheld by any person 
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making title in good faith, t.e., without notice or without the power 
vof obtaining knowledge of any fraud or fraudulent preference on the 
part of the bankrupt, Butcher v. Stead, 1875, L. R. 7 H.#L. 839. 
Lord Hatherley observed ** I think the Legislature intended to say 
that if you the debtor for the purpose of evading the operation of 
the Bankruptcy laws and in order to give fraudulent preference make 
this payment or this charge, it shall be wholly done away with ex- 
cept in cases where the person you have favoured is wholly ignorant 
•of your intention to favour him, and receives payment simply for 
valuable consideration and v'ithout notice of any intention on your 
part to favour one creditor above another.” 

Scope. — The transactions dealt with in these provisions are those 
relating solely to the insolvent’s property. Tims money paid by a 
third party to a pressing creditor is not recoverable by the Receiver 
if it forms part of the insolvent’s estate, Ite, liogers, Exparte 
Holland, 1891, 8 IJorr 243. 

Before the date of the order of adjudication.” — ” The order of ad- 
judication relates back and takes effect under Sec. 28 (7) for the pur- 
pose of binding the insolvent and his creditors from the date of 
the presentation of the petition of insolvency. But it takes effect 
retrospectively only to the extent laid down in the Act. The ques- 
tion, therefore, is t<j what extent the Act permits the retrospective 
operation of the order to bind the rights of the creditors. It is a 
principle of interpretation that a statute should be construed so as to 
give a meaning to every word. If the date of the order of adjudica- 
tion * referred to in Sec. 55 (old 38) be deemed to mean the date of 
the presentation of the petition of insolvency, Sections 34 & 38, now 
51 A 55, would become redundant and out of place, for outside 
Ss. 36 & 37, now 53 & 54, there is no law under which a Receiver can 
claim the benefit of realisations or payments made, in execution or 
otherwise, before the application for adjudication w^as pre.sented.” 
Achambit Lai v. Chkanga Mai, 32 Ind. ^Cas. 429. A sale effected 
after the order of adjudication is not therefore binding. In the matter 
of Jiwandas Jhawar, 40 Cal. 78: 18 Ind. Cas. 908, Itaghunath Das v, 
Sundar Das Khetri, 42 Cal. 72 P. C. 20 C. L. J. 565; 16 Bom. L. R. 
814; 24 Ind. Cas. 304. It should be noted that Sec. 56 controls the 
provisions of Sec. 16. now 28, sud by virtue of the provisions of Sec. 
56 a debt vested in the Receiver may be discharged by bona-fide pay- 
nielit without notice made to the insolvent after the date of the appli- 
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cation tor being adjudged insolvent and before the date of adjudica- 
tion. Onkaraa v. Jiridichand, 1923 A. 1. R. 290 (Nag.). 

Co^traeft. — By a parol agreement between a lender and D. idle 
former agreed to lend D. £2,000 in consideration of the lalter’s promise 
to assign certain interests. About a year later in pursuance of this 
agreement D. assigned those interests to the lender and became bank- 
rupt immediately afterwards. At the time of the assignment no memo- 
randum of the above agreement was in existence but it was recited 
in the assignment. Held, that the assignment did not constitute a 
fraudulent preference or a fraudulent conveyance under the Bank- 
ruptcy Act and was valid as against the trustee in bankruptcy. In 
Be. Davies, 1921 3 K. B. 628: In Be. Holland, 1920, 2 Ch. 360 dis- 
tinguished. 

Transfer after adjudeation. — Tnspite of an order of adjudication 
being passed against an insolvent, providing on the vesting of his 
future property in the official Assignee, the insolvent is free to dispose 
of any property that he might acquire after being declared insolvent, 
and all persons dealing with him bona-fide and for a consideration are 
discharged from making further payment to the official Assignee, pro- 
vided the transaction took place before the official Assignee intervened 
and claimed the property on behalf of the insolvent estate. Choffe 
liUl V. Keder Nathj 84 Tnd. Cas. 289. The bankrupt has not the 
ordinary right if a Cesti qui trust to intervene until the surplus has 
been ascertained to exist and all the creditor's interests and costs 
have been paid. He cannot trouble the trustee by taxing the bill of 
costs or interfere with the administration and management of the 
trustee during the bankruptcy in due course of the execution of his 
duty, he can demand the surplus — a right which he can dispose by will 
or deed or bihorwise during the pendency of his first bankruptcy, even 
beffore the surplus is ascertained, although such disposition will of 
course be ineffectual unless in the event there is proved to be a surplus 
upon it can operate. Moreover, his assignee cannot interfere 

^blith the a||pint8tra^on of his estate by virtue of such assignme«it. It 
liquid Be am assignment of contingent interest which would give no 
rfght to the assignee to intervene until it was ascertained whether or 
not there was a surplus. Bam Bahvdra v. T. V. Nipunji, (1924) 
A. I. R. (B). 49. 

60 [18] (1) The Court majr, at the time of 

Appointment of re- the Order of adjudication, or at 
oeiyer. any time afterwards, appoint a 
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receiver for the property of the insolvent, and such, 
prpperty shall thereupon vest in such receiver^ 

(2) Subject to such conditions as may be pres- 
cribed, the Court may — 

(а) require the receiver to give such security 

as it thinks fit duly to account for 
what he shall receive in respect of the 
property; and 

(б) by general or special order, fix the 

'^amount to be paid as remuneration 
for the services of the receiver out of 
the assets of the insolvent. 

(3) Where the Court appoints a receiver, it 
may remove the person in whose possession or cus- 
tody any such property as aforesaid is from the- 
possession or custody thereof : 

Provided that nothing in this section shall bo 
deemed to authorise the Court to remove from the- 
possession or custody of property any person whom 
me insolvent has not a present right so to remove. 

(4) Where a receiver appointed under thia 
section — , 

(a) fails to submit his accounts at such pe- 

riods and in such form as the Court 
directs, or 

(b) fails to pay the balance due from him 

thereon as the Court directs, or 

(c) occasions loss to the property by his wil- 

ful default or gross negligence. 

the Court may direct his property to be attached 
and sold, and may ap||ly the proceeds to make good 
any balance found to to due from him or any loss 
so occasioned by him. 

16 
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( 5 ) The provisions of this section shall apply, 
so far as may be, to interim receivers appointed 
urMer section 20. 


NOTES. 

Review. — This is section 18 of Act TII 1907, and is based upon Or. 
XL. r. 1, C. P. C., 1908. It deals with the appointment of a Receiver 
to the estate of the insolvent for the realisation of his estate after the 
order of adjudication y as opposed to the appointment of an interim 
Receiver under Sec. 20 mpra. Lyon Lord ch Co, v, VirhhaTidas 
Itatanchand, 76 Ind. Cas. 380: 1924 A. 1. R. (Sind) 69. Sec. 18 (2), 
now 56 (1), contemplates, on every adjudication of insolvency, an order 
by the Court appointing receiver for the insolvent’s estate, and 
without such an order the estate does not vest in the Official Receiver 
under Sec. 19, now 67. Hen(;e a sale of the estate by the Official 
Receiver without such an order does not give the vendee an^' title, 
Muthuswami Swamiar v, Samoo Kandiary 43 Mad. 869: 39 M. L. J. 
438, which was distinguished in Suhha Aiyar v. T. 8, liamaawamiy 
40 M. li. J. 209 : 62 Ind. Cas. 346, wJiere a District Judge to whom 
an insolvency application was presented transferred it to the ^‘Official 
Receiver foK adjudication and for the administration of the estate.” 
In due course the Official Receiver passed an order of adjudication 
but there w'as no order by the District Judge appomemg the Official 
Receiver as Receiver in the particular insolvency or vesting the 
property of the insolvent in him. The Official Receiver however 
assigned some of the properties of the insolvent to a third person. 
Held, that the order of the District Judge in effect amounted to an 
appointment of the Official Receiver for sale of the property* of the 
insolvent, under Sec. 20 (e), now 59 (e), and Sec. 23, now 58, and that 
the transferee from the Receiver had a valid title. In delivering the 
judgment their Lordships observed: — “ This Court has had an occasion 
before in the case MutJivswami Samiar v. Sumoo Kandiar to regret 
the deficiency of the Act w^hich does not provide that immediately 
Upon adjudication the estate shall vest in the Official Receiver and we 
note with regret that that omission has not been rectified in the Amend* 
mont Act which has been passed.” It should be noted that where an 
Insolvency Court has not made an order vesting the property of the 
insolvent in the Receiver, it is not ^e Receiver but the Court in 
whom such property vests. But when before an order vesting the 
property in the Receiver has been made the Receiver purports to sell 
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the property and the Court subsequently makes an order vesting the 
f>roperty in the Receiver, the vendee’s title to the property becomes 
complete either on the principle of ratification or under See. 43 of the 
T. P. Act. Narashmdii r. Basava Sanl'ammy 1925 A. I. R. (M.) 249: 

Ind. Cas. 439. 

Difference between Interim Receiver and Receiver appointed under this 
Section. — An hilerim Receiver is appointed for tlie protertion of tlie 
estate, Madhu Sardar v. Kbit is li (lia}idra, 42 Cal. 2S9, as opposed to 
the receiver who is appointed after adjudication for the purpose of 
the rvidisation of the estate. Amiita Lai v. Narnin (liandra^ 30 
•C. L. J. 515. Where an ad interim receiver has been appointed in 
insolvency proceedings the receiver appointed after adjudic^ation does 
not stand in shoes of the interim Iteveiver. He stands on a very 
much higher footing. The property of the jndginent-debtor vests in 
him, he holds it for the benefit of the whole body of creditors and 
he Ims special rights conferred and special duties iiniioscd upon him 
hy statute, lUimsaran Mandar v. Shiva Prasad, 5>^ Ind. Cas. 7H3. The 
Receiver referred to in »Sec. 52 is Receiver api)ointod under paragraph 
(1) of Sec. 56 of the Act after the passing of the order of adjudication 
and* not the interim Receiver appointed under Sec. 20 of the Act. 
Lyon Lord rf* Co. r. Virhandas^ 76 Ind. Cas. 3H0 : 1924 A. T. R. 

(S.) 69. 

At any time afterwards. — The mere fa(‘t tlnit seven years had passed 
was not sufficient reason for refusing to ai)poiiit a Receiver. 
Ilaramohun v, Mohandas, 39 C. L. J. 433; 1924 .V. I. R. (Cal.) 849. 

Hie Status. — ** A Receiver under the Provincial Tiisolvency Act is 
exactly in the same position as the tni.stee in bankruptcy and the 
wliole of the property of the insolvent is vested, in him. and he is the 
owner of the property until he is discharged. He is an officer of the 
CJourt and does not represent cither the debtor or the creditor,” 
'Amrit IaiI v. Narain Chandra, 30 C. L. J. 515. ” The Receiver is 
an officer of the Court and the possession of the Receiver is the pos- 
session of the Court,” Hunseswar v. Bahhal, 18 C/ W. N. 366. A 
Receiver appointed under the provisions of the Provincial Insolvency 
Act is a Public Officer within the meaning of Sec. 2 (17) of the C. P. C. 
and before an action can be broughlf against him notice must be served 
upon him in conformity with tSe requirements of Sec. 80 of t^e Code, 
^nna Laiesia Be Silva v. Govind Balavant Parashere, 22 Bom. L. R. 
'987 : 58 Ind. Cas. 411. The official duties of a Receiver in •insolvency 
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fall within the purview of Sec. 2 (17) of the C. P. Code, and outside 
the Insolvency Court which appointed him, he is entitled to the pro* 
tection afforded by Sec. 80 C. P. C. No suit can therefore be insti- 
tuted against him in respect of any act done by him in his capacity as 
such public officer without a previous notice of the kind prescribed by 
Sec. 80 C. P. Code. A sanction granted by the Insolvency Court to 
file a suit cannot be taken as tantamount to a notice to a Receiver 
within the meaning of Sec. 80 C. P. Code. Mnrarilal v. E. B, Bavidy 
84 Ind. Cas. 739 : 22 A.L.J. 1116. 

Difference between a Reeelver In Insolvency and a Receiver in 
Actions. — “ In the present case, the learned Judge of the lower 
appellate Court seems to have considered that the plaintiff was iu con- 
tempt in instituting this suit against the Receiver without the pro* 
vious sanction of the Judge having the carriage of the proceedings in 
which the Receiver had been appointed. That is obviously a mistake.. 
That rule only applies to cases where the Receiver is appointed in 
an action and does not apply to a Receiver as mentioned in the Pro- 
vincial Insolvency Act who is really what is known in the old English 
Law as an Assignee in bankruptcy.” Amrita v. Narain, 30 C. L. J. 
516. \ ♦ 

Duties and Powers of the Receiver. — It is the duty of the Receiver 
to obey strictly the directions of his appointment and not to art on 
his own responsibility, and then come to court to sanction what he- 
has done, Trenchard v. Same, 1918 L. R. 1 Ch. D. 423. “ The duties 
of the Receiver ralate not only to the administration of the estate of 
the debtor but also to the conduct of the debtor. As regards the 
conduct of the debtor his duty is to investigate ic and report it to 
the Court whether there is reason to believe that he has committed* 
any offence under the Insolvency Act or any act of bad faith which 
would justify the Court in refusing or qualifying an order of dis- 
charge. As to the debtor’s estate it is his plain duty to take control 
of all the property of the insolvent for the purpose of realisation and 
distribution amongst the creditors and in general to obtain all infor- 
mation from the bankrupt about his affairs. As soon as possible he 
must take over ail books, fjeeds, documents and all other properly 
of the bankrupt capable of manual delivery for the purpose of acquir- 
ing and retaining possession of the Insolvent’s property and for . the 
purpose of realising it. He has power of transfer, conveyance and 
sale subiect to the nature of the property. It is necessary that an 
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order should be made appointing a Receiver even if the Official 
Receiver is intended to be vested with the powers,” Official Iteceiver, 
Trichinopoly v. Somaaundaramf 30 M. L. J. 415:35 Ind. Gas. ^2. 

The Receiver can take possession of the property of those that 
have been declared insolvent and not of those who have not been 
declared insolvent, Satinyasi v. Aautosh, 42 Cal. 225, Valaniappa tr. 
Official lieceivei\ Trichianpoly^ 4 L. W. 51: 20 M. L. T. 334 : 35 Ind. 
Gas. 610: 32 M. L. J. 84. A Receiver appointed by the Court is not 
a judicial officer and has no jurisdiction to make anything in the 
nature of u judicial enquiry, NUmuni v, Dunjurhaian, 22 C. W. N. 
704 ; 47 Ind. Cas. 377. The power conferred by this section is in- 
tended to enable the Receiver to obtain control of the insolvent's 
property and not to provide for the determination of the question of 
title as between the insolvent and third parties, Maddipoti v. 
(Jandrappu, 24 M. L. J. 106: 1918 M. W. N. 476: 47 Ind. Cas. 308. 
For enumeration of he duties and ijowers of the Receiver vide sec. 
59. 


What vests in the Receiver. — All moveable and immovable pro- 
perty the insolvent held or was possessed of at the time of the ad- 
mission of the application vests in the Receiver, See. 28 (2). As to 
what is and what is not the property of the insolvent, vide notes 
under Sec. 28. 

Court’s Powers. — The Court dealing with the insolvency has jurib- 
diction to declare a sale in execution of a money decree by a Civil 
•Court invalid and order delivery, of possession of property to the 
Receiver and the Receiver is not bound to institute a suit for that 
purpose. Sec. 4 of the present Act does not for the first time confer 
i new power on the Insolvency Court. It is only declaratory of the 
^re-existing law, Kochu Mahomed Asan Tharayon v, iSankaralinya 
Mudaliar, 40 M. L.* J. 219: 62 Ind. Cas. 495. A Court exercising 
powers under the Provincial Insolvency Act has jurisdiction to enquire 
whether the property in possession of a third party and alleged by 
the Receiver to be the property of the insolvent is really so or not 
wnd if it finds that it is the property of the insolvent it can order 
its delivery to the Receiver, Jiansidhttr v, Kharagjii, 37 All. 66. See 
adso Muhurhmgd v. Munsiram, 54 P. R. 1917: 132 P. W. R. 1917; 
Kundan Lai e. Sadi Bam, 66 P. R. 1917 : 132 P. W. R. 1917, Damhar 
Singh V, Munioarif 15 A. L. J. 877, Basodi v. Lai Muhumifiad, 13 
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ti, L. it. 210; Jagrup Sahoo v, Jiamanand, 15 A. L. J. 738 : 39 AIL 
633. ** When a Jteceiver has been appointed he becomes an officer of 

the Crurt, and if he is about to act in excess of his authority it is 
competent even to a stranger to bring that fact to the notice of the 
Court which has inherent power to review the conduct of the 
Receiver and to make an appropriate order so that the stranger may 
not be prejudiced by an unlaivful act of its own officers,” Hanseswar 
V. Rahhalf 18 C. W, N. 366. The Court has power to dismiss the 
Receiver appointed by him. ^The power of appointment carries 
with It the power of dismissal,* Itamchandm v. Raklial 17 C. W. N. 
1045. 

Removal of a person in possession. — By Section 5G (3) it is provided 
that “ when the Court appoints a Receiver, it may remove the person,, 
in whose possession or custody any such property as aforesaid is, from 
the possession or custody thereof.** 

“ Provided that nothing in this section sliall be deemed to authorise 
the Court to remove from .the possession or custody of property any 
person ivhom the insolvent Jias not a present right to remove.** 

This section clearly applies to the case of a Receiver applying for 
the removal of an obstruction from the possession of the property claim- 
ed to be the property of the insolvent. It is also clear that for the pur- 
pose of determining the right of the receiver us against the obstructor, 
to the possession of the property, the Court can hold an enquiry under 
this section. Clause (3) of Sec. 56 is not limited to the case of an 
application by the Receiver. The terms of the clause are general and. 
there is no reason to restrict the operation of this clause to the 
application by the Receiver himself. That would virtually be ta. 
introduce into the section the words ** on the application of the 
Receiver.” ‘In our opinion there is no justification for refusing to 
give to the words of clause (3) of section 50 their natural meaning 
and for restricting the scope of the clause, Itamaswami Chettier 
Bamaswami Atyanyer, 45 Mad. 434 : 42 M. L. J. 185: 1922 M. W. 
N. 110. Where after the appointment of a Receiver for the estate 
of an insolvent had been made by a District Court some of the pro- 
perties were sold in auction by District Muiisiff’s Court in execution 
of a decree for money passed by the.Jatter Court prior to the order of 
adjudication, held, it was competent to the Receiver to make an 
applica;ion to the District Court for annulment of the sale and for 



8ta 5«i] LIMITATION TO INSOLVENCY JURISDICTION. 247 

delivery of possession of the properties from the purchasers under Sec. 

18 (3), now 56 (3) of the Act. The Official lieceiver Tinnevelly v. 
Samgaralinga Mudaltar, 44 Mad. o24. The restrictions of the Oourt’s 
right to disturb possession under the proviso to Sec. 18 (3), now 56 (3> 
has reference to cases where owing to the act of the insolvent the pro- 
perty is under a lease for a particular period or is under a usufructuary 
mortgage or the like, Kochu Mahomed Amn Tharagon^ supiu. Certain 
creditors moved the Court to direct the Heceiver to take possession of 
a brick kiln which was alleged by them to belong to the insolvent, but 
which really belonged to the plaintiff. The Court made the order and 
the Receiver took possession. The plaintiff filed objections which were 
allowed and possession was restored to him. The creditors applied for 
review making the same allegation and prayer as before and the Court 
again passed an order in their favour in compliance with which the 
Receiver again seized the property. Ultimately the order was set aside 
on appeal and possession restored to the plaintiff. In a suit by the 
plaintiff against the said creditors for damages caused by the seizure 
the defendants raised the plea that they .were not legally liable for 
damages and that proper person to be sued was the Receiver. Held, 
following Abdul Bahim v, Sital Vramd, 41 All. 658, that the defendants 
were legally liable for the damages. IVmda Prasad v. Bam Chandra, 

19 A. L. J. 277. 

Limitations to Insolvency jurisdiction. — Sec. 4, as has been noted, is 
wide enough to enable an Insolvency Court to adjudicate upon questions 
of title which the Court may deem expedient or necessary to decide 
for the purpose of doing complete, justice of ^ making a complete dis- 
tribution of property in any case of insolvency.” But the power given 
by this section is subject to the provisions of the Act, one of which is 
the proviso to Sec. 56 (3) which is in the way of a Court removing 
any person from the possession of property whom the insolvent has not 
a present right to remove. Where, therefore, the Insolvency Cou'rt, 
even if it adjudicated upon the title of the insolvent as against the 
third party, would have no power to recover the property free of 
obstruction, it is powerless to recover the property from the third 
person by enforcing its orders. It would therefore be mere waste 
of time to adjudicate upon questions of title and it would, theref|^re, 
be certainly expedient to have these questions decided in a re^lar 
suit. Official Beceiver, South Arcot v, Perumal Pillai, 79 Ind. Cas. 
822: 1924 A. I. R. (M.) 387. 
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Gontompt of Court. — ^Any interference with a Receiver amounts to 
a contempt of Court, In Be, Mead, L. B. 20 Eq. 282, and sec. 60 (6), 
Bankmiptcy Act, 1883. A Receiver appointed under the provisions of 
tile Provincial Insolvency Act is a Public Officer within the meaning of 
Sec. 2 (17) of the Civil Procedure Code, Anna Laticia Desilva v, E, 
V. David, 1924 A. I. R. 40 (All.). Obstructing a receiver in taking 
possession of the property of a person against whom insolvency pro- 
ceedings are pending under the order of the Court is a contempt of 
'Court. The Receiver should not be resisted and the person claiming 
the property as his by purchase may move the Court against the action 
‘of the Receiver, E, D, Sassoon d; Co, v, Musaji Ismailji Lotia, 9 Ind. 
Cas. 485. Any treasurer or other officer or any banker, attorney, 
•agent of the bankrupt may pay to the trustee all money and securities 
in his possession or power as such officer, banker or agent, which he 
is not entitled by law to retain as against the bankrupt or the 
trustee. If he does not, he is guilty of contempt of Court. See Sec. 
50 (6) of the Bankruptcy Act, 1883. When a Receiver is appointed of 
property and the property is forcibly taken possession of by any 
person, net only the person interested in the property but also the 
Receiver may proceed against such person for contempt. There is 
nothing to prevent the Receiver from himself applying for a rule for 
contempt. Grey v. Uyramohan, 28 Cal. 790. A Receiver is an officer 
‘of the Court and the Court will * therefore see that he performs liis 
functions and will protect the agent appointed under its orders. 
Dinonath v. Hogg, 2 Hay 395. Being such officer his possession is 
simply the possession of the Court and to such an extent is the case 
that any attempt to disturb that possession without the leave of the 
Court is a contempt of Court, Wilkinson v. Gangadhar, 6 B. L. R. 
486. The mere appointment of a Receiver opqpates as an injunction 
against the parties, their agents and persons claiming under them 
restraining them from interfering with the possession of the Receiver 
'except by the permission of the Court, Muhammad Zahiruddin v, Md. 
Nuruddin, 21 Cal. 85. The Court will not permit anyone without its 
sanction and authority to intercept or prevent payment to the Receiver 
'of any property which he has been appointed to receive though it 
may not be actually in his hands. 

nmittal for ' Contompft by the «Higli Court. — The form in which 
the Court usually enforces its orders in the matter of Receivers is in 
extreme or aggravated cases by committal to prison, or ordinari^, by 
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ordering the party in contempt to pay the costs and expenses occa- 
sioned by his improper conduct. The High Courts in India being 
superior Courts of Record possess the power of enforcing obedience to 
their orders by attachment for contempt, Ilassanhhoy v, Cowanji, 7 
Bom. 1; Navivahoo v, Narottamdas, 7 Bom. 6. The power of the 
High Court to imprison for contempt is irrespective of the Indian 
Codes, Surendranatli Banerji v. Chief Justice of Benyal, 10 Cal. 78 
P. C., Martin v, Lawrence, 4 Cal. 6oo. The High Court, however, has 
no jurisdiction to punish as an offence in a summary proceeding con- 
duct in relation to a proceeding in the inofussil Courts as such juris- 
diction is not inhei’ited from any of the three abolislied Courts — the 
Supreme Court, the Sudder Dewany and tiie Sudder Nizainat Adalats, 
a.nd is not vested in the High Courts by the Charter Act of 1861 or 
the Letters Patent under that Act, and as such conduct is not con- 
tempt of the High Court, and the High Court’s power of superin- 
tending over the mofussil Courts does not imply any power of 
protecting those Courts from improper interference. Governor of 
Bengal v. Motilal Ghosh, 41 Cal. 173: 18 C. li. J. 452: 17 C. W. N. 
1263. 

Power of the District Court to commit for contempt. — In a case 
from Madras, the District Judge suo vxotu and without any applica- 
tion from the parties issued notice to the defendants to show cause 
wdiy they should not be committed, and afterwards without any 
application by the plaintiffs although they took part iii the enquiry 
which led to the commitment, made an order committing tiie defen- 
dants to prison for three months for <*on tempt. ^ Jn making this order 
he purported to act as a CouH of Hecord. Held that a District 
Court is not a Court of Record and as such has no inherent power to 
commit for contempt. The jurisdiction which a District Court has 
to commit in case of disobedience is conferred by the Codes of Civil 
Procedure, but the powers conferred by Or. XXXIX r. 2 (3) are. only 
exercisable when the Court is set in motion by a party who deems 
himself aggrieved. Kochappa v. Sarhi Devi, 26 Mad. 494. 

Power of the Insolveney Court to punieh peeeivere. — As to the 

power of the Civil Courts to punish Receivers for acts of disobedience, 
vide C. P. C. Or. XL r. 4. Under Sec. 66 (4) of the Pr^ncial 
Insolvency Act, V of 1920, the Insolvency Court is specially authorised 
to attach and sell the property of a Receiver or interim Receiver 
appointed under Sec. 20, when they fail to submit their actnunto at 
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such periods and in such forms as the Court directs^ or fail to pay 
the balance due from them. 

ReeelYer's Remuneration. — If . the property that vests in tho 
Receiver is subject to a mortgage or incumbrance^ it is only the equity 
of redemption that vests in the Receiver, and by sale of the property 
free from encumbrances with the consent of the mortgagee or incum- 
brancer he pays off the mortgagee or incumbrancer he is not entitled to 
any remuneration for the full amount realised and paid off to the mort- 
gagee,” Sridhar v. Atmaram, 7 Bom. 455, Sridhar v. Krishnaji, 12 
Bom. 272, Sheoraj Sing v. Gonri Sahai, 21 All 227, In He, Official 
Assignee's Commission, 36 Cal. 990. Where any part of the insolvent’s 
property is subject to a mortgage the value of the insolvent’s right to 
redeem that property can only be his assets available for distribution. 
If the Receiver sells a property free from the mortgage and realises 
the purchase money the whole of it is not assets available for distri- 
bution but only such part us remains in his hand after paying off 
the mortgagee. Be is not entitled to a percentage on the whole of- 
the purchase money. Govinda Ahdul Kadir, 1923 A. I. R. 150 
(Nag.). The Court is to determine the Receiver’s commission, 
Prakas> v, E, E^^AdJam, 30 Cal. 696. A Receiver is entitled to a lien 
for the amount of his commission on the nett assets remaining after 
payment of all charges, Mahadeh v. Kuppuswami, 15 Mad. 233. Tho 

i 

right of the Official Assignee to commission does not arise until there 
are funds in his hands realised and available for distribution among 
the creditors. If at such time the adjudication is annulled, the right 
to commission subsists.' Official Assignee v, liamalinga, 8 Mad. 79. 

Wliere a Receiver entered into secret agreements with the parties 
without the agreements being brought to the notice of the Court and 
where the effect of the agreements was to restrict and control his power 
as Receiver, held, the parties concerned in making the agreements were- 
guilty of gross contempt of Court for which they were each and all 
liable to commital, Manicklal v, Saratkumari, 22 Cal. 648. The^ 
purchase by a receiver in insolvency of property belonging to the 
insolvent’s estate is jrregular, and the Court ought not to sanction: 
such a purchase. Bam Kamal v. Bank of Bengal, 5 C. W. N. 91. 

Costs. — If the Official Assignee brings an unsuccessful motion, 
however careful he ' may have been, the order that the Court would 
make generally would be that he is to pay the respondent’s costs and 
he win have the right of indemnity given him by the previous order 
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of tho Court. Or he may obtain an indemnity from the creditor or 
other person in whose interest the motion is brought before he starts^ 
proceeding. The order for costs should not be directed to tj|ie assets 
in the hands of the Official Assignee when the Respondent is not in any 
way in default for which he may be partially mulcted in costs, lie 
Suresh C hander (Jooyee, 23 C. W. N. 431. 


67. [19] (1) The Local Government may ap- 
Power to appoint point such persons as it thinks 
Official Rooeivers. (to be Called “Official Re- 

ceivers”) to be receivers under this Act within such 
local limits as it may prescribe. 

(2) Where any Official Receiver has been so ap- 
pointed for the local limits of the jurisdiction of 
any Court having jurisdiction under this Act, he 
shall be the receiver for the purpose of every order 
appointing a receiver or an interim receiver issued 
by any such Court, unless the Court for special 
reasons otherwise directs. 

(3) Any sum payable under clause (6) of sub- 
section {2) of section 56 in respect of the services of 
an Official Receiver shall be credited to such fund 
as the Local Government may direct. 

(4) Every Official Receiver shall receive such 
remuneration out of the said fund or otherwise as 
the Local Government may fix in this behalf, and 
no remuneration whatever beyond that so fixed 
shall be received by the Official Receiver as such. 

NOTES. 

Review. — This is section 19 of Act III of 1907. “ This section 
leaves the appointment of an Official Receiver entirely in the hands of 
the Local Government. There will be difficult^r in many cases ia 
getting suitable persons to act as Receivers. It may be advisable in 
some cases and in some circumstances to have Officials to act as 
Receivers in order that insolvency matters may be thoroughly invest!- 
gated; so, power has been given to the Local Government to appoint 
Official Receivers .*’ — Viceregal Council Proceedings to Act III of 1907 * 
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Official ReeeiverB. — The mere fact that a person is adjudicated 
insolvent does not ipso facto vest the property of the insolvent in r^he 
Official Receiver who may have been appointed by the Local GloveA*n- 
ment under Sec. 19, now 57 of the Act. Before such vesting can takv- 
place there must be an order by the Court appointing a Receiver of 
the estate of the insolvent. In the absence of such an order a sale 
hy an Official Receiver does not convey a good title to the purchaser. 
Vythialinga Vadaichi v. Ponnuswami, 41 M. L. J. 78: 62 Ind. Cas. 
<396. Where an adjudication of insolvency is made by an Official 
Receiver in the exorcise of iiowers delegated to him under Sec. 52 (1), 
now Sec. 80, the insolvent’s estate does not vest in the Official Receiver 
under Sec. 18, now Sec. 56, or any other provision and will not so vest 
•unless an order vesting in him is passed by the Court, Mufhuswami 
Swamjar v, Samoa Kandiar, 43 Mad. 869: 1920 M. AV. N. 537: 39 
M. L. J. 438. Besides having the same ])owers of receivers the Court 
can delegate to Official Receivers c^ertain powers exercisable by the 
Court, Vide Sec. 80 infra. The Official Assignee does not become a 
Civil Court merely because he has a wide discretion in deciding on 
claims of persons alleging themselves to be creditors of the insolvent 
or because persons aggrieved by his decisions can appeal to the Court 
from those decishans, Beurdjfel Co. v. Abdtd Gunni, 37 Mad. 1D7. 
Where the Official Receiver, on the application of the mortgagee sold 
certain xn'operties, which were subject to mortgage, it was held that he 
was not entitled to charge a commission out of the insolvent’s estate 
on the full value of the properties sold, but only on the amount comi.ig 
to the insolvent’s estate, In Re. Official Ainti(jnec*s Commission, 36 Cal. 
990. 


Vesting Order must be Express. — The Official Receiver does not get 
a right to deal with the properties of the insolvent without an express 
vesting order of the District Judge. Where, when the insolvency 
petition was filed by the insolvent in the District Court, the District 
Judge made an endorsement on that petition that it was transferred 1o 
the Official Receiver for disposal, held that the wording of the order 
Itself does not conve^^ the idea of any vesting at all. Where the sales 
were made by a person who was not authorised to sell and were thus 
4Dva.lid, held that it is impossible to hold that the limitation under Sec. 
•68 will apply as Sec. 68 presupposes that the decision is by a Receiver 
properly appointed. Sankam ttao v. Turlapati Bumakrishwtiakf 1924 
<M.)46I I 46 M. L. J. 184 
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His Removal. — A Court under the Provincial Insolvency Act haa 
power to review its orders and can remove for sufficient reason the- 
Official Receiver already appointed by it to administer an ^insolvent 
estate, and appoint a Special Receiver. The Official Receiver, Tanjore 
V. Nataraja Sastrigxil, 46 Mad. 405 : 44 M. L. J. 251. In view of this 
ruling Rule 12 of the Madras High Court is vltra vires. The Courts’ 
power to interfere with a sale held by an Official Receiver is not limited* 
to cases where there has been some mala fides on the part of the Receiver 
or the purchaser. It can also interfere in a case in which the actionr 
of the Receiver was irregular and has prejudiced the general interests of 
the creditors. Reliance is placed in the case of Exparte TAoyd: Be, 
Veters, (1882) 46 Ti. T. 64, where the Master of the Rolls observed “ tho 
Court would not interfere unless the trustee did that which was so utterly 
unreasonable and absurd that no reasonable man would so act.’* The 
same objection was taken in Thiruvenkatachariar v, Thangia Ammal, 
39 Mad. 479, and overruled. It was there observed *’it (Exparte Lloyds 
Be, Veters) Js not an authority for the proposition that where proper 
reasons are given by Court for holding that action of a Receiver was 
irregular and has prejudiced the general interest of the creditors, it 
should not set aside the order passed by the Receiver.” We adopt these 
observations in dealing with the present ease where the Receiver’s act 
was certainly irregular and prejudicial to the creditors in accepting »• 
lower bid at the second sale. Rambadia Vhetty v, V, Ramaswami 
Chetty, 44 M. L. J. 284. 


58 - [23] Where no receiver is appointed, the 
Power , of Court if Court shall have all the rights 
ed. of and may exercise all the* 

powers conferred on, a receiver under this Act. 


NOTES. 


Review. — This is section 23 of Act III of 1907. 


Where a Court acts under Sec. 23, now 58, it exercises the function 
of a Court and does not act in the character of a Receiver. Where a 
Court acting tinder the provisions of the Provincial Insolvency Act, re- 
sells the property of an insolvent owing to the failure of the auction 
purchaser to complete the deposit of the purchase money and at the- 
resale the price realised falls short of the price for which it was original- 
ly knocked down, the Court haa power to call on the defaulting auction- 
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purchaser to pay the amount of the difference and to recover such 
amount under Or. XXI. r. 71 C. P. C. Manak Chand v, Ibrahim, 17 
N. L. it. 49 : 62 Ind. Cas. 307. 

In cases of summary administration under sec. 74 and also in cases 
in which there are very little assets of the insolvent to be taken charge 
•of and realised the Court may not appoint a Receiver as mentioned in 
sec. 69. Where there is no Receiver the property of the insolvent vests 
in the Court, Gohind Das v, Karam Sing, 40 All. 197 : 16 A. L. J. 
32, Gohinda v. Gopal, 9 N. L. R. 182. 

Is Receiver a necessary party in a mortgage suit? — The meaning of 
Sec. 28(6) viz. *‘that uothing in this section shall affect the power of 
any secured creditor to realise or otherwise deal with his security in 
the same manner as he would have been entitled to realise or deal 
with it if this section had not been passed'’ would be quite clear when 
read with this section. The question that arose in Jagannath 
Marwari v, Knlachand Banerji, 41 C. L. J. 290, was whether the 
mortgagee was bound to make the Receiver a necessary party in his 
suit to enforce the mortgage bond, and it was held that a secured 
creditor may enforce his security in the same manner as if Sec. 28 
of the Insolvent Act had not at all been enacted, and this is so, 
even with regard to the question of parties to the suit. It was con- 
tended that in a mortgage suit all persons having an interest in the 
equity of redemption must be made parties, and as the right of the 
insolvent vested in the Receiver under Sec. 28, he was a necessary 

party. Under the present section the interest of the insolvent vests 

. '* 

in the Court where no Receiver is appointed. Can it be said that 
the mortgagee was bound to sue the Court in order to enforce his 
mortgage? That would be clearly absurd. 

May . — It is in the discretion of the Court either to take upon 
itself the administration of the insolvent’s property or to administer 
it by appointing a Receiver. And the Court has power to appoint a 
Receiver either at the time of the order of adjudication or at any 
time afterwards. Haramohan v. Mohandas, 39 C. L. J. 433: 1924 
A. r. R. (Cal.) 849. ‘ 

69 * [20] Subject to the •provisions of this Act, 
Duties aBd powers the receiver shall, with all con- 
of receiver. ' venient speed, realise the pro- 

perty of the debtor and distribute dividends among 
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the creditors entitled thereto, and for that purpose 
may— 

(a) sell all or any part of the property of the 

insolvent ; 

(b) give receipts for any money received by 

him ; 

and may, by leave of the Court, do all or any of the 
following things, namely : — 

(c) carry on the business of the insolvent so 

far as may be necessary for the bene- 
ficial winding up of the same ; 

(d) institute, defend or continue any suit or 

other legal proceeding relating to the 
property of the insolvent; 

(<?) employ a pleader or other agent to take 
any proceedings or do any business 
which may be sanctioned by the Court; 

(/) accept as the consideration for the sale of 
any property of the insolvent a sum of 
money payable at a future time sub- 
ject to such stipulations as to security 
and otherwise as the Court thinks fit; 

(ff) mortgage or pledge any part of the pro- 
perty of the insolvent for the purpose 
of raising money for the payment of 
his debts ; 

(h) refer any dispute to arbitration, and com- 

promise all debts, claims and lia- 
bilities, on such terms as may be 
agreed upon; and 

(i) divide in its existing form amongst the 

creditors, according to its estimated 
value, anv property which, from its 
peculiar iiature or other special cir- 
cumstances. cannot readily or advan- 
tageously be sold. 
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NOTES. 

Vide Notes under Sec. 56 infra, 

Beview. — This is section 20 of Act III of 1907, and is based upon 
Or. XL. of the G. «P. C. 1908. The powers conferred by this section* 
on the Receiver are far wider than those conferred under Or. XL. of 
the C. P. C. 1908. Though it was found necessary for the purpose* 
of insolvency to invest the Receiver with wide powers it was found 
at the same time necessary to provide a check for his extravagance. 
Hence the provision for ^Meave of the CWrt." 

The Official Assignee does not become a Civil Court merely because* 
he has a wide discretion in deciding on claims of persons alleging them- 
selves to be creditors of the insolvent or because persons aggrieved by 
his orders have a right of appeal to the Court, IF. A, Beardsel S Co. 
V, Nilaijirij 11 M. L. T. 391. A Receiver is not a judicial officer and 
has no jurisdiction to make anything in the nature of a judicial en> 
quiry. A glance at the list of the duties and powers of a Receiver 
given in Sec. 59 will show that judicial functions are wholly foreign 
to his position in relation to the insolvent’s estate. Nilmoni v, Durga 
Cahraiif 22 C, W, N. 704. In Sant Prasad Singh v. Sheo Dut Singh, 
2 Pat. 704. ^Isst. Anup Koer on behalf of her minor sons filed a 
petition claiming that three-fourths of the property should be ex* 
onerated from the liability. The District Judge thereupon called 
upon the Receiver to report on the objections filed by Msst. Anup 
Koer. The Receiver took evidence and camo to the conclusion that 
her contention was right. The District Judge without considering 
the matter at all accepted the report of the Receiver and exonerated 
the share of the minor children from sale. Held that ‘*it is always 
desirable that a contention of this nature should be decided by the 
Court and not by an officer that may be appointed by the Court. The 
question raised on behalf of the minors was a question of paramount 
title and therefore a question raising a ver^^ important matter between 
the insolvent and the general body of creditors. It was necessary 
that the District Judge should have himself disposed of the matter.’^ 

DUferenoe between a Becelver and an OIBlelal Reeelvev. — ^An Official 
Receiver appointed under Sec. 57 exercises such judicial or quasi judieial 
powers as may be conferred upon him by Rules framed by the High 
Court under Sec. 80. But in the case of an ordinary Receiver his duties 
and powers are defined by Sec. 59, and they are executive in their charao* 
to and nbt judicial. Nilmoni v, Durgacharan, 22 C. W. N. 704. 
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Ctottse (a).— The purchaser of property belonging to the iqeolTaQt 
cannot impugn the sale on the ground that the Receiver who sold, the^ 
property entered into an arrangement with the purchaser for deferred 
payment of the purchase money without leave of the Court. The Indian^ 
Contract Act has no application to sales by officers of the Court, Shw- 
Wa V. Sullivan, 15 Ind. Cas. 368. The question of selling the property 
of the insolvent is within the discretion of the Receiver, Arman Sardat 
V, Satkhira Jt, Stock Co,, Ld., 18 C. L. J. 564. The Official Assignee* 
has full power to sell the property and effects of the insolvent and it is 
his duty to sell the property and effects of the Insolvent and it is his. 
duty to sell the same with all convenient speed, WoonwaJla <b Co, v. N. 
C, Macleod, 30 Bom. 615: 8 Bom. L. R. 470. The sanction of the 
Court to such a contract is necessary, Ibid, The Court’s power to* 
interfere with a sale held by an Official Receiver is not limited ta 
cases where there has been some mala fidea on the part of the Receiver 
or the purchaser. It can also interfere in a case in which the action; 
of the Receiver was irregular and has prejudiced the general interests, 
of the creditors. Bamhadia Chetty v, Bamaswami Chetty, 44 M. L., 
J. 284. 

Clause ( 0 ). — ‘‘What tlu prie.Ht did for the pilgrims could not ap- 
propriately be described as business aithin the meaning of section 
20 (c), now 69 (c), and the exercise of his calling by the insolvent 
cannot be called a trade under sec. 40, now 66,” .inanda v, Ganeah, 40' 
Cal. 678: 21 Ind. Cas. 969. The Receiver may carry on the business 
of the insolvent not a;ith a view to profits but only so far as may 
be necessary for the beneficial winding up of the same, Sec. 57 (1)* 
Bankruptcy Act, 1883. • 

Limitatlen to Pewers of the Court. — The Court in the exercise of its 
insolvency jurisdiction has no summary powers of realising debts due 
the insolvent. The powers of the Court for this purpose are the same as 
those of the Receiver (sec. 23, now 58), and the powers of a Receiver aijo 
defined in Seo. 20, now 59. The power to order an alleged debtor of 
^he insolvent to deposit the amount of the debt in Court or to psy 
up is not one of those powers. The Court has no power to enquii# 
into and judicially determine the existence of the amount of the debt. 
It IS in this respect merely managing the estate of the insolveBt^ I# 
has power to enquire into claims against Uie estate, not iate elatai 

or on behalf of the estate,” GobMa v, Gopal, 0 N« h, H. 

The Court, on an objection being made by persons who are no parpen 
to the suit clamiming the properties to be theirB and in their pee- 

17 
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session is bound by clause (2) of r. 1. Or. XL. O. P. C. to come to a 
•definite finding as to the truth of these allegations before it can make 
.an ordeV directing the Receiver to take possession of the properties. 
Such allegations in the petition cannot be disposed of on the ground 
of discrepancy between theirs and the contents of earlier petition and 
filed by one of the petitioners and others. It is not the duty of the 
Receiver of a property to enquire into the claims of title made by 
third parties and the Court has no power under the Code to delegate 
an enquiry on the point to the Receiver. Hamida Itahaman v, Jamila 
Khatun, 34 C. L. J. 123. 

Leave of the Court. — In all matters of importance the Receiver 
should apply for and obtain the direction of the Court, Balaji v. llam- 
chandra, 19 Bom. 660. Sales by Receiver under the direction of Court 
must be treated as sales by the Court, Minaturmesm v .Khatunnessa^ 
21 Cal. 479. In Muhammad Vmar v. Munahi Earn, 64 P. R. 1917 : 
132 P.. W. R. 1917, it has been held that ‘‘the permission to sue the 
Receiver that had appointed him was necessary, it being immaterial 
whether the Receiver be appointed by the Court under the provisions 
■of the C. P. C. or under the Insolvency Act.’’ Held further that the 
leave of the Insolvency Court that had appointed the Receiver was not 
■a condition p>ecedent to the institution of the suit against him who 
under the circumstances should have been allowed reasonable time to 
apply to the Insolvency Court for the said leave,” 

Absenoe of Leave if Valid Defence. — The obtaining of leave is a 
matter between the Receiver and the Court and the fact that the leave 
of the Insolvency Court has not been obtained is not a valid defencre 
which a defendant can raise to a suit by the Official Receiver. In Ee 
Branson, 1914, 2 K. B. 701, Official Eereiver, Coimbatore v. 7>. 7). 
Kangct, 14 L. W. 666 : 1921 M. W. N. 858. 

tuileretice betveen a Receiver in Action a Receiver in Insolvency. — ^In 
Amritalal v. Narain Chandra, 30 C. L. J. 515, held, “ the rule 
that a suit should not be instituted against a Receiver with- 
out the previous sanction of the Judge having the carriage of the pro- 
ceedings in Which the Receiver had been appointed only applies' to cases 
where the Receiver is appointed in an action and does not apply to a 
rebeiver as mentioned iii the Provincial Insolvency Act, who is really 
what is known in the old Rngtish 'law as an assignee in bankruptcy.” 
This' view has also peen fbllowed in Bdnt 'Prasad (lingh v, ^hevo Put 
I. L. R. 2 Patna t24,‘ where it has heeii held that it is not 
neoeatary 'to obtain the* , iedve of the Court to proceed against a' 
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lieceiver appointed under the provisions of the Provincial Insolvency 
Act. But according to the case of Anno hafeaUi IH Silva v, <»ovind 
Balvant Parshore, 22 Bom. L. R. 987 : o8 Tnd. Cas. 411, he^being a 
Public Officer within the meaning of Sec. 2 (17) of the 0. P. C., is 
entitled to a notice before an action can be brought against him. Tliere 
is no statutory provision under which leave is necessary to file a suit 
against Official Receiver. On the other hand, whatever provision there 
is tin the Act relating to the grant of sucrh leave is confined to creditors. 
Vide Seo. 28 (2). The utmost that can be said is that an Official Re- 
ceiver is a public officer within sec. 2, cl. 17 (d) of C. P. 0. and notice 
und^ sec. 80 is itecessar^’ before filing a suit against him, Mt, Mahrana 
Kunwa/r v. E, Vi Vavidy 1924, A. T. U. 40 (AIL), 

The Reasons for the above distinction. — Sulaimun, J., in delivering 
the: judgment in Mt, Malta rana Kuuwar v. K, V, David, 1924, A. I. R.' 
40 (AIL), observes, ^*A Receiver appointed under the (V)de of Civil 
Procedure merely holds the estate on behalf of the Court. The estate 
dae/f not vest in him, nor does he in any way represent it. Leave of 
the Court is nec'essary in order that by impleading him the estate may 
bo bound. Without leave <if the Court he repr^^sents nobody, after 
leave he represents the real beneficiary. .V Receiver under the Insol- 
vency Act holds a different capacity altogether. He is more than a 
m^re officer of the Court. Under sec. 28 (2) the insolvent’s estate 
vests m Aim.... He alone, and no one else, represents the estate. He 
therefore is the proper jjarty to be impleaded in the action. No Ivavi' 
is accordinqhj necessary for suiny him,'^ 

Clause (d). — After the vesting (irder is made by the Court the 
Receiver alone is cK>n]peteiit to sii^ Sadudin v, IT. Sinrrs, 8 Bom. 4.‘17. 
A ^Court may authorise a Receiver to sue in his own naiiie and ;i 
Receiver who is authorised to sue though not expressly in his own name 
may do so by virtue of his appointment. J at/at Tarini r. Nahoyoital, 
34 Cal. 305 : 5 C. L. J. 270, Fink v. MaJmrni, 25 Cal. 642 : 2 C. W, N, 
469. A Receiver cannot be party to a suit without the leave of the 
Court, Pramatha v, Khetra, 32 Cal. 270. Where a Receiver appointed 
by the Court institutes civil proceedings and is replaced by another 
subsequently it is necessary that the new Recreiv^er sliould be made 
a party to these proceedings, Akla v, Delhi, 28 Mad. 157. An interim 
^ceiver cannot be made a party. In lie. Hunt, 1 B. H. C. R. 251. 
The power of the Heceiver to stie with or without the leave of the 
Court depends upon the terms of his appointment. If there is no 
authority given in his writ of appointment to sue the suit* will be 
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dismissed, Drahamoyee v. Davies, 14 Cal. 823. where the order 
appointing him a Receiver gives him power to let and sell the immove- 
able pro|>erty to take and use all such lawful and equitable means 
and remedie.s for recovering, realising and obtaining payment of the 
rents as shall be Expedient, held that under the terms of such an 
order the Receiver had power to sue to eject without obtaining per- 
mission of the Court, Haridaa Kvvdu v. J, C. McGregor, 18 Cal. 477. 
A Receiver cannot entrust or delegate his duties to another, Balaji e. 
Kamchandra, 19 Bom. 660. 

Lis Pendens. — A Receiver in insolvency is not affected by the* 
doctrine of Us pendens and a party seeking to bind hii^i by the result 
of the suit must apply to have him joined as a party 'to the suit. A 
decree for sale obtained by an unpaid vendor against his insolvent 
vendee subsequent to the order of adjudication without making the 
Receiver party in the suit, is a nullity, so is the sale under the decree; 
and the purchaser at such a sale acquires no title against the Assignee. 
Mol'sha'guuam Suhramia v, S, F. Bamkrhhna, 70 Ind. Cas. 367. But 
in Jagannath Marirari v, Kahtchand Banerji, 41 C. L. J. 290 it was held 
that a secured creditor may enforce his security as if Sec. 28 had not at 
all been enacted, and this is so, even wR!i regard to the parties to the* 
suit. It was' intended that in a mortgage suit all persons having 
an interest in the equity of redemption must be made parties and u- 
the right of the insolvent vested in the Receiver under Sec. 28 (2), he 
was a necessary party. This contention was regarded to be unsound. 
Under Sec. 68 the interest of the insolvent vests in the Court where 
no Receiver is appointed Can it be said that the mortgagee was bound 
to sue the Court in order to enforce the mortgage.^ That would be clear- 
ly absurd. The reasonable construction therefore is that a secured* 
creditor is not in any way affected by the other provisions of Sec. 
28, and for the purpose of enforcing the mortgage it should be held 
that the title to the property remained with the mortgagor. 

It ptrmliaion ntotttary to tut a Rooolvor.—There is no statutory 
authority for the proposition that a person who is suing a Receiver' 
appointed under the Prov. Insolvency Act has to obtain the permission 
of the Insolvency Court. A Receiver appointed under C. P. O. merely 
holds the estate on behalf of the Court. The estate does not vest in 
him. Nor does he in any way represent it and leave of the Court ia 
necessary in order that by impleading him the estate may be bound. 
Without leave of the Court he represents nobody; after leave be le* 
presents, the real beneficiary. A Receiver under the Prov. Insolvency 
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Act holds a different capacity altof^ether. He is more than a mere 
Officer of the Court. Under Sec. 28(2) of the Act the insolvents estate 
vests in him. He alone and no one else represents the estate. He 
therefore is the party to be impleaded in the action. No leave is 
■accordingly necessary for suing him. The utmost that can be said is 
that a Receiver is a ‘‘Public Officer” within the meaning of Sec. 2 (17)d 
•of the C. P. Code, and a notice under Sec. 80 C. P. C. is necessary. 
Maharana Kunwar v. E. h. David, 77 Ind. Cas. 57: 1924 A. I. R, 
^All.), 40, Murarilal v. E. B, David, 22 A. L. J. 1116 also lays down 
that where a suit is instituted without previous notice having been 
^iven to a Receiver and he does not take the plea of want of notice 
but raises it at a later state he does not waive his right to raise such a 
plea, and the suit must be dismissed for want of such a notice. 

Bales by the Receiver. — Sales by the Receiver in whom the property 
of the insolvent vests under Sec. 18, now 56, are really sales by the 
owner, and may be held either by public auction or by private treaty. 
The procedure for sales in execution of decrees \inder C. 1\ C. does not 
apply to them, Entazuddl v. Barnkrishna, 24 C. W. N. 1072. The 
provisions of the C. P. Code do not apply to sales of an insolvent’s 
property by the Receiver under Sec. 59 of the Provincial Insolvency 
AtI, Mulchand v. Murarilalj 36 All, 8; 11 A. L. J. 979: 21 Ind. (’as. 
702; Husuini o. Md. Zamir Ahedi, 74 Ind. Cas. 802. 

Oeoupanoy holdings. — Whether the occupancy holdings are sale- 
able or not without the consent of the raiijat has now been concluded 
by tlie decision of a Special Bench in the case of Chandra Binode v. 
Sheikh Ali Baksh, 24 C. W. N. 818 F. B., in which it was held, that 
apart from custom or local usage the transfer for value of an occu- 
pancy holding, in whole or in part, is operative against the raiyat 
whether it is made voluntarily or i ^voluntarily, but such transfer is 
hot effective against his landlord without his consent. 

Brsaeh of Conivaet. — ^The right to claim damages for injury to the 
bankrupt’s credit and reputation does not pass to the trustee in bank- 
ruptcy but remains in the? bankrupt, and he is competent to maintain 
an action for the recovery of damages, Wilson v^ United Counties 
bank, Ijd,, 1920 L. II. App. Cos. 102. In Bekham v. Drake, 2 M, L, 
C. 579, Earle J. observed ‘ the right of action does not pass where 
the damages are to be estimatec^ by immediate reference to pain felt 
by the bankrupt in respect of his body, mind or character,^ and with- 
out immolate reference to his rights of property. Thus it Kas been 
laid down that the assignees cannot sue for breach of promise of 
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marriage, for criminal conversation, seduction,, defamation^ battery^ 
injury to the person by negliyence, as by not carrying safely, not 
curing, not saviij^ from imprisonment by process of law.” 


60* [21] (1) In any local area in which a de- 

Special provisioM in claration has been made under 
regard to immoveable section 68 of the Code of CivU 
property. Procedure, 1908, and is in force, 

no sale of immoveable property paying revenue to 
the Government or held or let for agricultural pur- 
poses shall be made by the receiver; but, after the 
other property of the insolvent has been realised, 
the Court shall ascertain — 

(а) the amount required to satisfy the debts 

proved under this Act after deducting 
the monies already received; 

(б) the immoveable property of the insolvent 

remaining unsold; and 

(c) the incumbrances (if any) existing there- 
on ; and shall forward a statement to the Collector 
containing the particulars aforesaid; and there- 
upon the Collector shall proceed to raise the 
amount so required by the exercise of such of the 
powers conferred on liim by paragraphs 2 to 10 of 
the Third Schedule to the said Code as he thinks 
fit, and subject to the provisions of those para- 
graphs so far as they are applicable, and shall hold 
at the disposal of the Court all sums that mav come 
to his hands by the exercise of such powers. 

(2) Nothing in this Act shall be deemed to 
affect any provisions of any enactment for the time 
being in force prohibiting or restricting the execu- 
tion of decrees or orders against immoveable uro- 
perty; and any such provisions shall be deemed to 
apply to the enforcement of an order of adjudi- 
cation made under this Act as if it were such a de- 
cree or order. 
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NOTES. 

ReYiew. — ^This is section 21 if Act 111 of 1907, and is intended ta 
afford protection to the agriculturists us contemplated by s«c. 68 of 
the C. P. C. 1908. . m 

Sale of Revenue paying property. — Where an immova'Ble property 
belonging to an insolvent whose claim however to it was in dispute was 
sold by the Receiver for a low price, hel(l tha£ sale was void either under 
Sec. 60 Prov. Insolvency Act or under Sec. 6 of the T. P. Act, Nazir 
Homiii V. Matm-uz-zamany 1925. A. I. 11. ^Oiidh) 299. 

** Held or Jet for agricultural purposes.** — Agricultural porposes 
must be for the purpose of cultivating soil. ^Vhere the main object 
of occupation is the dwelling house and where the cultivation of the 
soil, if any, was entirely subordinate thereto, held, the land was not 
used for agricultural purposes. Kali Kissen v, Janki, 8 W. R. 250. 
Cultivation of indigo is an agricultural purpose, but not manufacture 
of indigo cakes, Surendm v. Hari MohaVy 61 Cal. 174. Lauds for the 
cultivation oif potatoes, gram, vegetables, are lands for agricultural 
purposes. King Nmperor r. Alexander y 25 3lad. 627 : 12 M. L. J. 393. 
But see Umrao liihi v. Sydd Idahomedy 27 Cal. 205: 4 C. W. N. 76, 
where it was held that growing vegetables and soncsnnda is not an 
agricultural purpose. So planting bamboo, mangoe trees, is not an 
agricultural purpose, Summon (Jope v: Eaghuhiry 24 Cal. 160. A lease 
for the cultivation of coffee is an agricultural lease. Miirugcsa v, 
Chinanthahai, 24 Mad. 421. 

The ^njab. — “The first clause of Sec. 21 (now 00), is not appli- 
cable to the Punjab and the .seeond clause of that section does not 
require that the Receiver or the Court should proceed through the 
Collector. The underlying principle of the law of insolvency is that 
an insolvent shall be freed from his indebtedness and shall obtain 
a discharge within a reasonable period, and the Court or a Receiver 
proceeding under the Insolvency Act, should proceed as far as possible 
on the same lines as a Court acting in execution of decrees. In exe- 
cution of decrees against the land of indebted members of an agricul- 
tural tribe it has always been the practice thab the debt should be- 
liquidated by a farm terminable after a reasonable period, and the- 
maximum period for which a farm has been permitted is twenty yean. 
By the arrangement of such a farm or a mortgage, which is automati- 
cally redeemed by the profits, the debt is automatically extinguished. 
Ordinarily, different or harsher measure.^ should not be takefi against 
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a person, wiio becomes an insolvent under tiie xirovisious of tne law/' 
Manji v. Giridari Lai, 2 Lah^ 78: 61 lud. Gas. 674. 

j^oAiitiie procedure to be followed by the Collector, vide the 3rd 
•schedule of the P. 0. 1908. 

In rarhati v, liajah Hhiamrikh, 44 All. 296 following the Full 
Bench case of Kalka Van v, Gajju Sinuli, 43 All. oil), a judgment 
•debtor against whom were outstanding decrees of a Itevenue Court 
for rent, being adjudicated insolvent, the decree-holder sought to ex- 
ecute his decrees and was met by an objection that the property against 
which execution was sought had been truiisierred by the insolvent 
..judgment-debtor to his wife and minor son. The decree-holder, there- 
upon, with the leave of the Insolvency Court brought a suit for a 
'^declaration that the transfers made by the insolvent were collusive 
•and sham transactions and that the properties should be declared to 
■have vested in the lleceiver. Jlcld that in us much as the Provin- 
cial insolvency Act did not apply to pioceedings in the Kevenue 
Courts the suit was misconcieved and not laaintai liable. 

Distribution of Property. 

61 [^] (1) In the distnbution of the pi-o< 
perty of the insolvent, there 
Priority of debts. Shall be paid in priority to all 
other debts — 

(o) all debts due to the Crown or to any local 
authority; and 

(6) all salary or wages, not exceeding twenty 
rupees in all, of any clerk, servant or 
labourer in respect of services rendered 
to the insolvent during four months 
before the date of the presentation of 
the petition. 

(2) The debts specified in sub-section (1) shall 
Tank equally between themselves, and shall be 
paid in full, unless the propertv of the insolvent is 
insufBlcient to meet them, in which case they shall 
abate in equ*d proportions between themselves. 

ifS) Subject to the retention of such sums as 
difiy be necessary for the expenses of administra- 
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tion or otherwise, the debts specified in sub-section 
(1) shall be discharged forthwith in so far as the 
property of the insolvent is sufficient to meetlhem. 

(4) In the case of partners, the* ^partnership 
property shall be applicable in the first instance in 
payment of the partnership debts, and the sepa- 
rate property of each partner shall be applicable in 
the first instance in payment of his separate debts. 
Where there is a surplus of the separate property 
of the partners, it shall be dealt with as part of the 
partnership property ; and shall be dealt with as 
part of the respective separate property in propor- 
tion to the rights and interests of each partner in 
the paHnership property. 

(5) Subject to the provisions of this Act, all 
debts entered in the schedule shall be paid rateably 
according to the amounts of such debts respective- 
ly and without any preference. 

(6) Where there is any surplus after payment 
oi the foregoing debts, it shall be applied in paw 
ment of interest from the date on which the debtor 
is adjudged an insolvent at the rate of six per cent 
um per annum on all debts entered in the schedule. 


NOTES. 

Rcfiew. — This is section 33 of Act HI of 1907, and is based on 
Sec. 40 (4) of the Bankruptcy Act, 1883. The introduction of this 
section in Act III of 1907 was thus explained in the Notes on Clauses 
to that Act: “The list of preferential payments enumerated in 
Sec. 356 of the C. P. C. 1882 while including Crown debts gives no 
priority to tlie wages of service or labour rendered to the insolvent. 
On the other hand, the invariable preference given to mortgages over 
unsecured liabilities is not expedient. It is proposed therefore to 
adopt the principle accepted in Sec. 40 of the •Statute of 1883 as 
supplemented by Sec. 1 of the Preferential Payments in Bankruptcy 
Act, 1888.*' 

“ Crown l>6bts.’Wn lie. Henley and Co,, (1878) L. R. 9 Ch. B. 
469» James L. J., held that whenever the right of the Cropn and the 
r^fat of the subject with respect to the payment of a debt of equal 
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degree came into competition, the Crown right prevails. It was held 
that the Crown having a right of distress could proceed to distress 
and itvwas therefore right that the Crown debt should be paid in prio- 
rity to other creditors. Cotton L. J. held that the right existed even 
when Crown submitted to come in under the administration of the 
assets in the winding up of the company. A distinction • has always 
been drawn between a bankruptcy and winding up in as much as in 
the former tlie whole of the property is divested from the former, 
i.e., the company and passes to the Trustee and becomes his property, 
while in the case of winding-up there is no such divestment. In Hex 
V. Wells y 1812, 16 East 278 “ the incontrovertible rule of law that 
where the Kinrj^s and subject's title concur the king’s shall be pre- 
ferred. has been established.” 

Crown debts and mortgages. — ^In English mortgages the ownership 
is wholly transferred to the creditor which is, however, liable to be 
divested by the re-payment of the loan on the appointed day. The 
mortgagees have the right to enter upon the possession of the property 
immediately upon "^’le execution of the deed but the possession of the 
mortgagor is protected by a covenant for quiet enjoyment till default. 
I’he mortgagor has only the right to redeem. The mortgagee is not 
obliged to apj>Iy for sale of the property mortgaged. He has no debt 
provable in the insolvency until his security has been valued or 
realised. It stands outside bankruptcy. Crown is therefore not en- 
titled to vriority over the immov€^able vroperty so mortgaged, Dost 
Muhawmnd Khan r, Mnnicl', 29 All 537, Ehrahim Khan v. Bang- 
swarni Xoicl'ei'j 28 ^Fad. 420. The second mortgagee has a right to 
redeem. The ownership of the property passes to the first mortgagee 
and he is therefore not entitled to priority over the Crown, Bank of 
Upper India v. Administrator General, Bengal 45 Cal. 653 : 22 C. W. 
N. 793. 

Local authority. — ” The expression local authority shall mean a 
Afunicipal Committee, District Board, body of Port Commissioners, or 
other authority legally , ^entitled to or entrusted by the Government 
with the control or management of miunicipal or local funds,” — Sec. 3 
(28) of ihe General Hanses Act. X of 1897.. 

Clerk or servant. — Occasional clerks or .servants are not entitled 
to the benefit of priority, Erparte Waller, L. R. 15 Eq. 412, Caimey 
V. BaeJ:, 1906, 2 K. B. 746. 

Laboui^. — **Tbo expression labourer denotes persons who earn 
tl^r daily bread by personal manual labour or in occupations which 
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require little or no art or skill or previous education.” J. Cluind v. 
Aba^ 5 Bom. 132. Thua a person employed to spin cotton in a spin* 
niug mill is a labourer. ^ 

Partners. — Insolvency of a single partner dissolves the partner- 
ship business and after adjudication order has been passed against 
one of the partners of the hrm a person holding a decree against the 
firm cannot proceed to attach the property of the firm because by 
allowing the execution the solvent partners abandon their rights of 
administering the joint estate and in the interests of the joint credi- 
tors the decree holder must be restrained from going on with the 
execution, Sudarnwl v. Amtivyaly 21 Bom 205. 

Non-sebeduled debts. — The Ofhcial Assignee distributed the assets 
of the insolvent after deducting commission, &c,, to the two scheduled 
creditors though he had notice of claim by three other creditors, and 
their claims were neither admitted nor rejected. Held, that the Offi- 
cial Assignee was personally liable for the amount, of which the three 
creditors had been deprived. Be. Archibald (iilchrisLt Pecrcc, 26 C. W. 
N. 653. 

Landlord and Tenant- — By virtue of the provisions contained in 
Sec. 101 of the Oiidh Bent Act a landlord is a secured creditor of his 
tenant for his rent, and when the tenant becomes insolvent, the 
landlord is entitled to be paid the rent due to him out of the pro- 
ceeds of the sale of the crops of the insolvent before distribution is 
made among other creditors. Biskamhher Nath v. Bukha 81 Ind. Cas. 
647. 

Interest. — ^Wherc an insolvent's estate is sufficient to pay off the 
creditors in full leaving a balance in the hands of the Official Assignee 
the Court will direct interest at 6 per cent, to be paid on such proved 
or admitted contract debts as expressly or impliedly carry interest 
from the date in which the insolvency petition was filed. In Be. Maho^ 
med Shah, 13 Cal. 66. See also In Be Thomas Peiiera, 1 M. H. -C. 


Calculation 

dends. 


[39 (1) (2)] ( 1 ) In the calculation of divi 
dends, the receiver shall retain 
of divi- in his hands sufficient assets to 
meet — 


(a) debts provable under this Act, .and sp^ 
pearing, from the insolvent’s ' state- 
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ments or otherwise, to be due to per- 
sons resident in places so distant that 
‘ in the ordinary course of communica- 

'tion they have not had sufficient time 
to tender their proofs. 

(b) debte provable under this Act, the sub- 

ject of claims not yet determined; 

(c) disputed proofs or claims; and 

(d) the expenses necessary for the adminis- 

tration of the estate or otherwise. 

(2) Subject to provisions of sub-section (1), 
all money in hand shall be distributed 
as dividends. 

NOTES. • ' 

RtYltw. — This is section 39 (1) (2) of Act 111 of 1907, and is based 
upon sec. 66 of the Bankruptcy Act, 1883. 

This sectihn makes provision for the credi. 

tors who have not cr who could not hie proof of theli debts in Un..5. 
The Receiver before making any distribution of dividends must keep 
apart in deposit with him sufficient sum to meet the claims of such 
creditors. There is no provision for disposal of a dividend which 
has not been claimed as was the case under sec. 44 of the Endian 
Insolvency Act. Where after the admission by the trustee of the cre- 
ditor’s proof against a bankrupt’s estate and that creditor’s parti- 
cipation in a first dividend, it was ascertained that he had proved 
for and received more than he was entitled to and upon an applica- 
tion to the Court his proof was reduced, held that in the absence of 
any rule in bankruptcy, the well-know’n principle of equity, that 
a beneficiary who has l^n overpaid is not entitled to receive any 
farther payment out of the common fund, until the payments to the 
other beneficiaries are levelled up to the amount received by the 
overpaid beneficiary, was li|pp1icable, with the result that the over- 
paid creditor was not entitled to participate in any future dividends 
in respect of his reduced proof without giving credit for the overpay- 
ment in respect of his original proof. In Be, Searle, Hoare df Co,, 
<19iM) 2 Ch. D. 325. 
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63. [39 (3)] Any creditor who has not proved 
his debt before the declaration 
wS** hM "iot of any dividend or divic^nds 

debt before dedara- shall be entitled to be paid, out 
tion of a dmden . money for the time being 

in the hands of the receiver, and dividend or divi- 
dends which he may have failed to receive before 
that money is applied to the payment of any future 
dividends ; but he shall not be entitled to disturb 
the distribution of any dividend declared before 
his debt was proved by I’eason that he has not parti- 
cipated therein. 


NOTES. 

ReYlew. — This is sec. d9(8) of Act III of 1007. In Ajudhyanath v. 
A nantdan 8 All. 700, the creditor of an insolvent who ha^ assigned 
all his property to trustees for the benefit of all his creditors generally, 
sued him for his debt, joining the trustees as defendants, on the 
ground that they had refu.sed to register his claim. The trustees had 
refused to register the claim on the ground that the plaintiffs had 
not applied for its registration within the time notified by them. 
Held, that in as much as the plaintiff had applied for the registration 
of his claim before the distribution of the assets, the trustees had im« 
properly refii.sed to regi.sf^er it. Also in lie. CvhhoUl^ 36 Oal, 612, the 
High Court allowed the claim of a creditor to be scheduled, in appeal. 


64. [39 (4)] When the receiver has realised all 

Fi«i di.M..i. ' the property of the inrolvent or 
SO much thereof as can, in the 
opinion of the Court, be realised without needless-^ 
ly protracting the receivership, he shall declare a 
final dividend ; but before so doing, he shall give- 
notice in manner prescribed to the persons whose 
claims to be creditors have been notified but not 
proved, that if they do not prov^ their claims with- 
in the time limited by the notioW he will proceed to 
make a final dividend without regard to their 
claims. After the expiration of the time so limiti^, 
or if the Court, on application by any such claim- 
ant, grants him further time for establishing his 
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claim, then on the expiration of such further time, 
the property of the insolvent shall be divided 
among the creditors entered , in the schedule with- 
out Regard to the claims of any other persons. 

« 

NOTES. 

This 16 sec. 39 (4) of Act III of 1907 and under sec. 39 (4) a 
of Act III of 1907 tlie particular form of notice to creditors whose 
claims' have been notified but not proved is prescribed whenever a final 
dividend is to be declared. In Madras the llules under the Insolvency. 
Act require a separate registered letter addressed to each creditor, 
and when a notice of that sort is pre.scribed by the Rules made under 
the statute a strict compliance with the Rules is necessary before 
the creditor’s claim to share in the final dividend can be disallowed. 
Where a final dividend has been declared without giving the required 
notice to a creditor, the right of proof is not affected by mere 
laches on his part in not furnishing proof earlier, and he should 
be allowed to reojien the matter and given an opportunity of 
proving his debt within a time to be fixed by the CWrt, Venkata- 
narayana Chetty v, Sevugan Chetty^ 47 Mad. 916: 47 M. L. J. 240: 
•80 Ind. Cas. 8S{(): 1924 A. I. R. (M.) 769. 

65. [39 (.^)1 No suit for a dividend shall lie 
No suit for divi- «a:ainst the receiver ; but where 
«Jend. the receiver refuses to pay any 

dividend, the Cou rt may, on the application of any 
creditor who is entered in the schedule, order him 
to pay it, and also to pav out of his own money in- 
terest thereon for the time that it is withheld, and 
the costs of the application. 

NOTES. 

Review. — This is section 39 (5> of Act TFT of 1907. Although under 
this, section no suit lies against the erder of a Receiver refusing pay- 
ment of dividend the remedy of a creditor lies in moving the Court 
in 'the first • instance, and^hen if necessary to’ move the High Court 
i^gainst the order of the Judge by way of appeal, by leave of the 
District Court or o^ the High Court, vi^e sec. 75 (3) infra. If the' 
Receiver appears to have withheld the payment without any reason- 
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oble cause the CJourt may order him to pay tliereon interest out if his 
own money. 

66 - [40] (2) The Court may appoint the msol- 
Management b y vent himself to Superintend the 
and aUowance to in- management of the property of 

the insolvent or of any part 
thereof, or to carry on the trade (if any) of the in- 
solvent for the benefit of the creditors, and in any 
other respect to aid in administering the property 
in such manner and on such terms as the Court may 
direct. 

(2) The Court may from time to time, make 
such allowance as it may think just to the insol- 
vent out of his property for the support of himself 
and his family, or in consideration of his services 
if he is engaged in winding up his estate ; but any 
such allowance may, at any time, l)r^ varied or dc^ 
termined by the Court. 

NOTES. 

Reifew. — This is soclioii 40 of Act III of 1907, hasod on Sec. 64 (1) 
<2) of the Bankruptcy Act, 1883. By tJiis section it is intended to 
invest the Court with authority to allow an insolvent to it)ana*re 
his busine.ss ibr beneficially winding it up giving the insolvent such 
allow'ances for the maintenance of himself and his family as the Court 
thinks fit and proper. * 

“ Trade " — See Notes under Sec. 42 siipn. What the priest 
did for the pilgrims could not appropriately be described as 
within the meaning of Sec. (e), now 59 (c). And the exercise of this 
callihg by the insolvent iincler Sec. 40 (1), now 68, could not be deenii- 
ed a trade,*' Ananda r. Ganesh, 40 Cal. 678. The term business is 
wider in its application than the term trade. An isolated husiness 
transaction is trade when he has an intention of gaining and cxintinii- 
ing to gain hi.s livelihood b;; it> Exphrte. Hoard of Trade. He. Moxdton^ 
8 Morr. 1. In Gosxvatni "'Giridhari r. Gornvdharilalji, 18 Bom. 
294 P. *C. Lord Morris observed* that the expression “carry on bnsi- 
ness’* is a very elastic one and almost incapable of definition so thiit the 
'tribunal must in each case look to the particular eireumstai^es. In 
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that case the question arose whether the high priest of a shrine who 
received personal offerings in money from his followers could be 
said to carry on business. The question was answered in the negative 
and it Vas with reference to such offerings that the Judicial Com- 
mittee observed fhat the phrase carry on husineas was intended to 
relate to business in which a man might contract debts and ought to 
be liable to be sued by persons who had business transactions with 
him.” Maharajah Manindm Chandra v. Chandi Choran, 24 C. W. N 
682. 

The title of the Official Assignee to the subsebuently acquired 
property of the insolvent is subject to two qualifications; (1) when 
the insolvent has acquired property subject to lien and obligations : in 
such a case the property taken is subject to equities and charges 
which affect it in the hands of the insolvent, and (2) when the insol- 
vent carries on a trade at subsequent period with the assent of the 
Assignee and- the property which is acquired in the subsequent trade 
will be subject in equity to the charge of tfie creditors in that trade 
in priority to the claim of the Assignee, Moaca Kerohooae v. Benja» 
min Brookes, 8 M. I. A. 339 : 4 W. R. 61 : 1 Suth P. C. J. 426. 

Maintenanes. — ^Tn making an appropriation of income for the 
benefit of creditors \he Court acts on the principle of giving to the 
creditors the surplus after allowing sufficient portion thereof *for the 
insolvent's proper maintenance according to his condition in life. 
The Statute law in this country fixes the amount by Sec. 60 C. P. C. 
read with Sec. 16 (2) now 28 (2) of the Provincial Insolvency Act. 
The Court acting under Sec. 40 (2) now 66 (2) cannot allow more 
than half the insolvent’s salary for tho maintenance of himself and 
his family, Tnlsi Lai v, Ciraham, 38 Tnd. Cas. 410. 

8ueh allowanw as it may think Just. — ^Is the amount of the in- 
solvent’s allowance irrevocably fixed by Sec. 60 C. P. C. In Badha 
Mohan V. M, C. Whyte, 45 All 364 : 21 A. L. J. 216 : 73 Ind. Cam. 
418: 1923 A. I. R. 466 (All.), Walsh J. fully discussed this question 

and answered it in the negative. ‘’There is no doubt that in the 
case of a person in India in receipt of a salary the maximum which 
is divisible amongst' the creditors is half. That maximum is fixed by 
statute. Sec. 28 makes the whole of the property of the insolvenfi 
on adjudication divisible amongst the creditors, but excepts by sub- 
section 6 from the property so divisible any property which is exemp- 
ted by the C. P. C. from attachment. Sec. 60 C. P. O. exempts 
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the salary from attachment. The combined operation therefore of 
Sec. 28 (5) of the P. I. Act end 60 (1) 3 the C. P. O. is to make 
half his salary divisible among the creditors. The creditors in the ap« 
peal contend thot this amount is not only the maximum but the mini- 
mum. . . . The difficulty of accepting this is .that Sec. 66 (2) 

provides that the Court “ may from time to time make sucli iillou*- 
ance as it may think just'’ to the insolvent. If both the maximum 
and minimum are fixed by statute this position is nugatory and 
might as well be struck out of the Act. If the section is in- 
tended to fetter the discretion of the Insolvency Court in the 
ca.se of a man who is earning his money by salary and his half salary 
was already protected by the operation of Sec. 60 C. P. C. the Legis- 
lature ought to have said so. The argument really invites us to 
legislate rather than to interpret. . . . We hold that the law in 

India is precisely the same as in England on this matter. Indeed 
historically it is correct to say that the sub-section in question, viz,, 
Sec. 66 (2) is taken directly from the English legislation on the sub- 
ject, and that the Insolvency Courts in this country, inspite of the 
fact that they cannot attach the half salary which is removed from 
the grasp of the creditors by Sec. 60 C^. P. C. have an ahzolute dis^ 
erefion to make a further reasonable allowance appropriate, to the 
condition and the circumstances of the insolvent out of the remain- 
inp half which is otherwise divisible amonpsf the creditors." 

67 • [41] The insolvent shall be entitled to 

Right of insolvent a^v surplus remaining after 
to surplus. pavment in full of his creditors 

with interest as provided" by this Act, and of the ex- 
penses of the proceedings taken thereunder. 

NOTES. 

Review. — ^This is section 41 of Act TIT of 1907 and Sec. 65 of the 
Bankruptcy Act, 1883. Any surplus remaining after payment in full 
of all the deBfs witli such interest as is payable on them and the costs 
and charges and expenses of the insolvency belongs to the insolvent. 

A debtor against whom a receiving order hisd been made, paid 
money into Court to satisfy his debts in full. Tht receiving order 
was then rescinded by an order which directed the Official Receiver 
after paying the debts and deducting his costs, charges and expenses 
to pay the balance in his hands to the debtor. A subsequent nnsatls- 

18 
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£ed judgment-creditor applied to the Registrar iii bankruptcy for a 
charging order upon the balance of the iiiiid in the hands of the 
Official Receiver. Hcld^ that the Registrar had jurisdiction to make 
the order, lu lie, FHor^ 1921 3 K. B. 333. 

Surplus. — An Insolvent can assign any prospective surplus that 
may remain over after his estate has been fully administered in 
insolvency. Such assignment is of a contingent interest and does not 
give the assignee the right to intervene until it is ascertained whether 
or not there is a surplus, llanirhandra yarayan v. P. V, Xijiunge, 
25 Bom. L. R. 499 : 73 Ind. Cas. 379: 1924 A. I. R, (Bom,) 49, 

' Appeal to Court against receiver. 

\ 68 [22] If the insolvent or any of the credi- 

L^ppeai to Court other person is ag- 

aginwt receiver. grieved by any act or decision 

of the receiver, he may apply to the Court, and the 
Court may confirm, reverse or modify the act or 
decision complained of ; and make such order as it 
thinks just ; 

[ Provided that no application under this sec- 
tion shall t^e entertained after the expiration of 
twenty-one days from the date r)f the act or deci- 
siod complained of. 

NOTES. 

/Review. — This is section 22 of Act III of 1907, and corresponds to 
sec*. 90 of the Bankruptcy Act, 188^1 

Court's Power over Receiver. — “ When a receiver has been 
appointed he becomes an Officer of the Court, and if he is about to 
act in excess of his authority, it is competent even to a stranger to 
bring that fact to the notice of the Court wliich lias inherent power 
to review the conduct of the Receiver and to make an appropriate 
order so that the stranger may not be prejudiced by an unlawful act 
of its own officer: and for this purpose the Court may hold a sum- 
mary enquiry. This view is in accord with that taken in the case 
of Exparte Cochrane, L. R. 20 Eq. 282, Searle v. Cheat, 23 Ch. D. 
773, and In Be. Basul Jluzi Cassum, 13 Bom. L. R. 13. Ilanneshur v. 
Balchaly 18 C. W. N. 366. The Court’s power to interfere with a sale 
held by an Official Receiver is not limited to cases where there ba.s 
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been some mala fid-e'e on the part of the Receiver or the purchaser, 
•ft can also interfere in a cose in which the action of the Receiver 
was irregular cund luis prejudiced the general interests of tlier creditors. 
Itamharda Chatty v. liamammmi C hefty,' 4% M. ,14. J. 284: 73 Iiid. 
Clas. 376. 

Application d the Sectioii. — Even though an appeal lies to the Dis- 
trict Judge under Section 68 against any act or decision of the Official 
Receiver, a mere refusal of the Official Receiver to take action under 
Sections 53 and 54 cannot be deemed to be an “ Act ” of the Receiver 
under Section 68 against which a creditor is competent to prefer an aj)- 
peal to the District Judge; but the creditor can move the Court on 
refusal by the Official Receiver to take actioji under the Act, or prefer 
an jippesvl against the order <»f the District Judge, if the creditor in- 
demnihes the Official Receiver against costs in the event of failure in 
isucli proceedinvs.. Anonhoiuttvyann i\ Stnilaranarayana, 47 Mad. 
673: 79 liul. Cas. 395: 1924 A. 1. R. (Mad.) 345. 

Scope of the Court's enquiry. — This section does not require the Court 
to hold an enquiry. The section does not contemplate that a lengthy 
enquiry should he held as if the matter was a regular claim for si:ecifi«? 
performance. Under this section the Court simply ratifies, reverses, or 
modifies, the executive acts of its officers. Human iUietfy v. .4. V. V. 
Firnij 31 Ind. Cas. 884. Where an application under Sec. 68 is made to 
the fiisolvcncy Court it is the duty of the Court to entertain it and 
after hearing the evidence tendered on behalf of the applicant on the 
one hand and on behalf of the Receiver on the other to decide the issues 
raised both of fact and law. VHaram v, Jujjhar Siriffj 39 All 626. 
Sec. 68 pj’ovidcs a speedy remedy to which recourse can be had if the 
person aggrieved chooses to seek it, but it is not the only remedy open 
to him. If a person applies under Sec. 68, he is subject to the time 
limit prescribed therein, but if he wants to enforce bis claim in the 
•Civil Courts in the ordinary way, his rights will be those of an ordinary 
person. It is open to a third person whose property had been taken 
possession of by a Receiver and who docs not claim title through the 
insolvent, to treat the Receiver as a trespasser and maintain his claim 
in a Civil Court. There is no provision in th^ Provincial Insolvency 
Act other than that contained in Sec. 4, which in any way takes away 
the jurisdiction of a Civil Court to try such a suit. Maharana Kunwar 
V. E. B. David, 77 Ind. Cas. §7: 1924 A. I.*R. (All) 40. 

Duties of the Receiver under this Section. — A Hindu father was 
adjudicated insolvent and when the Official Receiver proceeded to sell 
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the joint family property. The insolvent’s son objected that the share 
of the insolvent alone should be sold and not the entire family pro- 
perty. Heldy that it was the duty of the Official Receiver to adjudicate- 
upon the question raised before bringing the properties to sale, and 
that an order merely notif 3 ’ing to the buyers the son’s claim without 
deciding it was extremely irregular. Vanja Ham v. Curraju, IS L. W. 
282: 76 Ind. Oas. 877: 1924 A. T. R. (Mad.) 147. 

Estoppel. — Where a person fails to appeal to the Court against an 
order of the Receiver, it is not open to liini afterwards to raise the- 
question at a subsequent stage of the insolvency proceedings whateyer 
may be his rights in a separate regular proceeding. Patija Ham r. 
Garraju, 18 L. W. 282 : 76 Ind. Cas. 877: 1924 A. I. R. (Mad) 147. 

Ret Judleata. — There seems to be a conflict of authority as to 
whether a person aggrieved by an order of the Insolvency Court can 
bring a regular suit aftc*!' an adverse decision of the Insolvency Court. 
The trend of authority* is in favour of the view that where the- 
aggrieved person elects to have his remed.v from the Insolvency Court 
the order of the Insolvency Court would be final and binding and 
operate as rea judicata y and he cannot litigate the matter over again — 
in a regular suit. An adjudication of the Insolvency Court under 
Sec. 22, now 68, would bar a subsequent suit in the Civil Court for 
the same relief because, (1) the adjudication amounts to conclusive- 
proof as to the title in respect of the specific things claimed by the 
applicant, not merely’ against him but absoliitel^^, within the meaning 
of Sec. 41 of the Evidence Act, (2) the application heard and disposed 
of by the Insolvency* Court is a suit w'ithin the meaning of Sec. 11 of 
the C. P. C., so that the adjudication^ would operate as res judicata,: 
(3) upon the general principles of law apart from Sec*. 11 of the C. P. 
C., a litigant who has voluntarily elected to submit to the decision of one 
out of two alternative Courts which are open to him cannot turn round 
after an adverse decision and litigate the same matter again,” Pifa- 
ram v, Jujhar Sinifh, lo A. L. J. 661 : 33 Ind. Cas. 793. “ A third 
party w*ho is not a creditor claiming property adversely to the insol* 
vent is not affected hy the special provision of Sec. 16 (2) of the Pro- 
vincial Insolvency Actj he can consequently maintain a suit against 
the Official Receiver in a Civil Court without obtaining previous leave- 
of the Insolvency Court; such a suit is not barred by Sec. 22. now 
68. is always dangerou^ for Indian Courts to apply English conuuim 
law rule of procedure unless such rule has been expressly adopted/** 
Mmummut Halima v. Muthura Das, 10 S. L. R. 179: 40 Ind. Cas. 
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122. The decision of the Insolvency Court against an objection claim- 
ing property attached by the Il€<*eiver in insolvency is conclusive and 
no suit will lie as it is precluded by Sec. 4. liana licgasn v. liahu 
JSht'o y drain 1923 A. i. Jl. 293 (All.) Under the ^ew .Vet if a question 
•of title has been actually raised by a stranger to the insolvency and 
decided by the insolvency Court the decision is final, and the question 
oannot be reopened in a separate regular suit. This however does 
not mean that exclusive jurisdiction has been conferred on the Insol- 
vency Court and that the only remedj* open to the aggrieved stranger 
ih to apply to that Court. Where a person has made no attempt to 
•bring the matter up before the Insolvency Court and there is no 
order of the Insolvency Court which can be ))ointcd out as amounting 
to a decision within the meaning of Sec. 4 (2) he is at perfect liberty 
to have recourse to the ordinary Ch*vil Courts. Mf. Maharana Kan- 
war V. E, U. Davki, J924 A. I. R. 40 (All.): 77 Ind. Cas. 57. 

May.- —The word ‘may’ in Sec. tvS does not mean ‘must*. Sec. 68 
provides a speedy remedy to which recourse can be had if the person 
aggrieved chooses to seek it. But it is not the only remedy open to 
him. It IS open to a third person who does not claim title through 
the insolvent to treat the Receiver as a trespasser and maintain his 
t'eim in a Civil Court. Mt, Mahtirana Kanwar y. E. V, Davkh 
1924 A. I. R. 40 (All.): 77 Iiid. Cos. 57. 

K But where the application though piir{:orting to be made under 
this section was not made within tlie time prescribed, held that the 
person claiming as iiis own property which was advertised by the 
Receiver as the property of the insolvent is not precluded from suing 
foi a declaration of title thereto by reason of his having made an 
application wuth the same object in Insolvency Court. Kumlan IjxI v, 
Kham Chand, 44 All. 620; Pifaram v. Jujjhor Sinjt, 39 All. 626, di8~ 
tinyuished. 

Contrary View. — But a contrary view- has been taken in Harman 
V. (lanpatj 73 Ind. Cas. 367 in which it was held that where an Insol- 
vency Court disallows the claims of a person to ]:roperty attached and 
sold as the property of the insolvent, a regular suit to establish his 
right to the property is maintainable. So also in Kaman Phetty v. 
A, F. P. Firm, 31 Ind. Cas. it was held that an order under this 
section does not preclude a party from pursuing an ordinary civil 
remedy. Also in Sanchi Kfuin v, Karam Ohand, 73 Ind. Cas. 705, it 
was held “ the only question is whetlier the plaintiff .having sought 
his remedy in the Insolvency Court and having been unsuc^ssful there 
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is competent to bring a suit for possession. The Courts below have 
reJied on some rulings of the Allahabad High Court which are against 
the plaintiff, but the matter is settled so far as the Lahore High Court 
is concerned by Du'ni Chand v, Muhammad Hossain, 40 Ind. Cas. 770: 
22 P. R. 1917 : 14 P. W. R. 1917, in which it was^ held that a person 
aho c'laims a right to- property taken possession of by the Official 
Receiver ns belonging to an insolvent and whose claim had been dis- 
allowed 1)3^ the Insolvency Court may bring a regular suit to establish* 
his rights. 

'^Person aggrieved." — Means person who has suffered a legal' 

grievance, a man against whom a decision has been pronounced which 
has wrongfullj’ deprived him of something or wrongfully refused him. 
something or wrongfully' affected his title to something; it is not suffii- 
cient that he has lost something whi(*h he could have obtained if 
another order had been passed." Ej^parte Sidehothamy 1880, 14 Ch. 
D. 458. Any person who makes an application to the Court for a 
decision or any other person who is brought before the Court to submit 
to a decision is, if the decision goes against him thereby, a person 
aggrieved by that decision, Ketaki v, Saratkamari, 20 C. W. N. 995. 
A creditor who is entitled to a decision in respect of sale of the pro- 
perty' of the insolvent is a person aggrieved, Trruvenkafachariar v.. 
Thangiamaly 39 Mad. 479. Where a Receiver in insolvency' at the 
instance of a creditor attaches and takes possession of a property a» 
the property of the insolvent, a third person claiming to be the owner 
of the property is a person aggrieved, Charu (liandra v. Hern Chandra, 
47 Ind. Cas. 72, Mulchand v, Murarilal, 36 All 8. An Official Assignee* 
can appeal w'hen he is an aggrieved person. Official Assignee v. Ram- 
chandra, 33 Mad. 134. An assignee by deed of the property of an 
insolvent may be an ‘‘ aggrieved person," Haji Jackeria v. Sdha, 
12 Bom. L. R. 27. A decision by an Official Receiver that a certain 
debt is due by the insolvent is appealable under this section, as such 
decision would aggrieve the insolvent. Anandji Damodar v, James^ 
Finlay cb Co., 62 Ind. Cas. 441. 

Parsons not aggrieved. — ^A mortgagee is not a person aggrieved^ 
Hanseswar v, Bakhal, J8 C. AV. N. 366 : 18 C. L. J. 369 : 20 Ind. Cas.. 
683. A creditor has no locus standi in an application against the* 
estate of an insolvent by a third person claiming adversely. The 
F/Oceiver is the only perspn competent to*take such action as he thinka 
fit and proper and the creditor has no right of appeal, Jkahha Lai v, 
Shib Chunder, 39 All 152. An insolvent is not a person aggrieved. 
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Sliiikivat All V, Badhamohan, 41 ATI 243 : 17 A. L. J. 299 : 49 Ind. Cas,. 
816. 

Election of remediee. — ^A stranger to insovency proceedings may 
at his option seek his redress in the ordinary Civil Court when, 
aggrieved by an act of the Official Receiver or he may apply under 
Sec. 68 of the P. 1. Act; but if he takes the latter course, he must 
comply with the terms of the section. Bhairo Vershad v, S. B, C, Das,. 
IT A. L. J. 787 : 61 Ind. Cas. 113, IluHami v. Muhammad Zamir Abedi, 
74 Ind. Cas. 802: 1924 A. I. R. (Oudh.) 294. Under Sec. 4 (2) of the 
present Act any question of title or priority of law or fact that may 
be decided by the Insolvency Court will be binding for all purposes as 
between on the one hand the debtor and the debtor’s estate and on the 
other hand all claimants against him or it and all persons claiming 
through or under tliem or any of them. Therefore the decision in 
Ilukumat Bai v. Vadam Narain, 39 All 363, that the judgment of the- 
insolvency Court is not res judicata is no longer good law. A suit is. 
barred by the previous order of the Insolvency Court, Irsliad Hussain 
V. Gopinath, 41 All. 378: 49 Ind. Cas. 590: 17 A. L. J. 374. Ordinarily 
the party feeling aggrieved by the conduct of the Receiver should seek 
redress against him in the very proceedings in which he was appointed, 
Katnaichi v, Sundaram Aiyar, 26 Mad. 492, Vramatha v. Khettra, 32 
Cal. 2709 C. W. N. 247. A stranger has the ordinaiy^ right to seek 
redress for trespass committed whether by the Receiver or by anybody 
else ill the ordinary Civil Court and is not bound to apply to the- 
insolvency Court. But if he does so apply under Sec. 22, now 68, he 
must comply with the terms of the section and if he obtains a decision 
in the matter the decision is final, Bhairo Berdi-id v, S. C, Das, 
17 A. L. J. 787: 1 U. P. L. R. 18: 51 Ind. Cas. 113. See also Mt. 
Maharana Kanwar v. E. F. David, 1924 A. I. R. 40 (All.) 

Official Receiver. — The conduct of an Official Receiver in any parti- 
cular respect may be brought to the notice of the Court by any person 
with a view of having the Receiver’s act or decision in any particular 
matter reversed or modified, it is not merely the insolvent or the- 
creditors or any aggrieved person who can take action in this respect,. 
Dataram v, Deoki Nandan, 68 Ind. Cas. 6. 

Limitation. — ^A District Court has no jurisdiction to entertain aa 
application under Or. XXI r. 90 to annul a contract of sale completed 
by a Receiver unless made within 21 days as prescribed by this section,. 
Avanashi v, Muthulk'i'uppam, 34 M. L. J. 319: 1918 M. VV. N. 345: 
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Ind. Cas. 880. If the application is not under Sec. 22 then it is 
not subject to the limitations prescribed, Hanseawra v. Bakhal, supra. 
In comt>uting the period of limitation, viz., 21 days, the priciple that 
nn application urrder Sec. 22, now 68, does not fall within the scope of 
Sec. 5 of the Limitation Act as held in Thakitr Vershad v. runna 
Lai, 35 All 410, and also the principle that the time for taking copies 
of the Receiver’s order cannot be excluded as held in M. Devaswami 
V Munakskiituudara, 16 M. L. T. 246 and in Sivar mi/t/a v. hhujatioa^ 
4)9 Mad. 596, can no longer hold good in view of Sec. 78, infra. 

Exception to the proviso. — A Court has inherent power to rectify 
errors or mistakes of a Receiver or to reverse or modify his acts or 
•decisions. In such a case the time-limit prescribed by Sec. 22, now 
•68, would be no bar to action being taken by the Court, Dataram v. 
Deokinondan, 58 Ind. Cas. 6. Where the sales were made by a person 
who was not authorised to sell and were thus invalid, held that it is 
impossible to hold that the limitation under Sec. 68 will apply as Sec. 
68 presupposes that the decision is by a Receiver properly appoint ed, 
Sankara llao v. Turlaimti, 1924 A. I. R. (Mad.) 461. 

Appeal. — An. appeal lies against an order passed by a Subordinate 
^'eurt under Sec.'^dS to the District; and by a District Court to ihp 
High Coji t, with the leave either of the High Court or of the District 
Court. 


PART IV. 

Penalties. 


69 [New] If a debtor, whether before or 
after the making of an order of 
adjudication , — 


Offences hy debtors. 


(a) wilfully fails to perform the duties impos- 
ed on him by section 22 or to deliver 
up possession of any part of his pro- 
perty which is divisible among his 
creditors under this Act, and which is 
for the time being in his possession or 
under his control to the Court or to 
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any person authorised by the Court to 
take possession of it, or 

{b) fraudulently with intent tp conceal the 
state of nis affairs or to defeat the ob- 
jects of this Act, 

\i) has destroyed or otherwise wilfully 
prevented or purposely withheld 
the production of any document 
relating to such of his affairs as are 
subject to investigation under this 
A ct, or 

(ii) has kept or caused to be kept false 
books, or 

(Hi) has made false entries in or withheld 
entries from or wilfully altered or 
falsified any document relating to 
such of his affairs as are subject to 
investigation under this Act, or 

(c) fraudulently with intent to diminish the 
sum to be divided among his creditors 
or to give an undue preference to any 
of his creditors , — 

(i) has discharged or concealed any debt 

due to or from him, or 

(ii) has made away with, charged, mort- 

gaged or concealed any part of his 
property of any kind whatsoever, 

he shall be punishable on conviction by the Court 
with imprisonment which may extend to one year. 

% 

NOTES. 

R«Ylew. — ^This is based on section 43 of Act 111 of 1907 and Sec. 24 
of the Bankruptey Act, 1883. The amendments introduced in this 
section are thus explained in the Statement of Objects and Beasons : — 
** Proceedings instituted against fraudulent insolvents are fre* 
^uently infructuous. This is largely due to the lack of precision in the 
Act as to the procedure to be adopted by the Court which desires to 
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take action. The wording of sub-section (2) of section 43 is unduly 
vague, regard being had to the fact that it constitutes a criminal 
offence, and experience has shewn that it frequently creates difficulties. 
It is proposed thaJb the penal provisions of existing section 43 should 
be amended on the lines of section 103 of the Presidency Towns Insol- 
vency Act, and that the procedure to be followed on a charge should be 
defined on the lines of section 104 of that Act. It is proposed to 
embody these provisions in the two separate sections 43A and 43B 
inserted by cdause 16 of the Bill, which also inserts a new section 43 
C containing provisions similar to those of section 105 of the Presidency 
Towns Insolvency Act. It seems desirable to make it clear that a 
dishonest insolvent who has been guilty of an offence under the Act 
can be proceeded against even after he has obtained his discharge or 
after a composition submitted by him has been accepted.** 

Scope. — “The section provides a punish met/t by way of penalty 
and before 'an insolvent can be punished under this section he must be 
shown by legal evidence to have committed on some specific occasion 
one or other of the offences enumerated in this section. A law of this 
kind, the intention of which is to punish shoitld he administered as 
criminal law is administered, i,e,, specific offences should be charged, 
not technically specific in the sense of a specific term of indictment 
but the Court, the insolvent, and all concerned should know what 
offences the insolvent is being tried for, and the evidence should be 
directed to the proof of that offence so that the accused may be 
in a position to adduce evidence to rebut the charge of that offence, 
and the Judge must specifically find what offence the insolvent is 
guilty of,** Hash liehari v. Bhagwah Chandra, 17 Cal. 209. “ Pro- 

ceeding against a debtor under section 43 (2) now 69, is in the nature 
of a criminal proceeding and as in all criminal cases, it is necessary 
that there should be a charge, a finding and a conviction as a founda- 
tion for the sentence, and everything should be strictly and accurately 
puraued and if on any of these 3 points a substantial defect should 
appear it would be a ground for reversing conviction,*’ Harihar v, 
MaheSivar, 18 C. W. N. 692, Amirudi v. Jadar, 19 C. L. J. 430 (27 
Bom. 399 referred td). ** Proceedings under sec. 43 (2) should not be 
based merely upon evidence given on behalf of the creditor when 
opposing the application of a debtor^ to be adjudged insolvent; but 
evidence as to specific acts alleged against the debtor should be 
recorded de,novo.” Nathumul v. District Judge of Benares, 82 All 
5'47 : 7 A*. L, J. 732 : 6 Ind. (5as. 870. Nand Kishore v. Suraj Mai, 
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37 All 426, Ngaehock v. M. Ptea, 1914 U. B. R. 1 : 24 Ind. Cas. 767, 
Nawab v, Topan Bam, 62 P. W. R. 1916 : 35 Ind. 494. 

Who can take action. — The Receiver is an officer of the Cotyrt and 
when he has good grounds to believe that an enquiry, should be made 
into the conduct of the insolvent the Court can authorise him ta 
ascertain facts and to report them to it with a view to the adoption 
of such steps as may be ne(*essary in the interests of justice, dfon- 
Mohon V. Hemanta, 23 C. L. J. 563. A creditor has no right of 
appeal as he is not a person aggrieved, Yyappa v. Munich Ansariy 
40 Mad. 630, Digendra v. Ifamani, 22 C. \V. N. 958; 48 Ind. Cas. 
333, ralianapiui v. Suhramaniarn, 54 Ind. Cas. 740: (1920) M. \V. N. 
135, Virchand v. Bulakidas, 55 Ind. Cas. 717. 

Clause (a). — The Insolvency Court has power to direct the insolvent 
to appear for his examination touching his estate and effects and deal> 
ings, and it is his duty to appear for the examination, although he 
may reside more than 200 miles away from the court house. In Be. 
Cowasji Polkerji, 13 Bom. 114 See also Be. Ganeshdas Pandalal, 
32 Bom. 198, In Be. Naoroji Sarahji, 33 Bom. 462. 

Exceptions. — ** By virtue of Sec. 4 of the Provident Fund Act 
neither the Receiver nor the creditor of an insolvent has any riglit 
to money drawn by the insolvent from the compulsory deposits in a 
Railway Provident Fund. There can therefore be no fraudulent deal- 
ing in respect of such money, such as is made punishable by Sec. 69 
(a)*' Nagindas Bhuhhandas v. Ghelahhai Gulabdas, 44 Bom. 673: 22 
Bom.L.R.322 : 56 Ind. 450 Similarly property held in trust by the insol- 
vent, the contingent interest of a reversioner to succeed after the 
death of a Hindu widow, agricultural holdings, political pensions need 
hot be set forth in the schedule of assets, and the w'ithholding of these 
properties and the others mentioned in the Notes under Sec. 28 does 
not constitue an offence punishable under this section. 

Clause (b). — Where an insolvent is charged with purposely with- 
holding documents it is the duty of the prosecution to establish that 
such books did in fact exist. Mere suspicion cannot be allowed to 
pose as proof, J. M. Lucas v. Official Assignee, Bengal, 24 C. W. N. 
418: 66 Ind. Cas. 677. 

Omission to enter properties in schedule. — Where an insolvent not 
knowing or forgetting that an equity of redemption is a valuable 
asset failed to show in his schedule* of assets certain land belonging to 
him but mortgaged with possession to two of his creditors, ^eld that 
he is not guilty of any offence under this section, Wadhaxca Sing O. 
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Emperor^ 16 Cr. L. J. 272: 44 Ind. Cas. 128. Entries in the inren- 
tory must be wilfully false, and an entry made by a bona fide mistake 
or unintentional inaccuracies do not come under this section, Sukrit 
Narain v, liayhunath, 7 All 445, Karim Balksh v\ Muri TmI, 7 All 
295. 

Clause (o). — In order to constitute the offence of undue preference 
under Sec. 69 (c) the payment must be to a creditor and not to an 
** alleged creditor ” t.e., a creditor who w'as not admitted as such 
by the Official Assignee. Where an insoli^ent transfers property and 
the question is whether in so doing he acted in good faith, the fact 
that there was valuable consideration for the transfer adequate to 
the occasion would negative the inference that there was an absence 
of good faith iiispite of the fact that the transfer was in favour of 
a. relative, J, M. Luvas v. Official Assignee, Bcnr/nl, 24 C. W. N. 418: 
56 Ind. Cas. 577. 

Coneealment of property. Clause (c) (il). — ^In Quashn Ali v. Emperor, 
43 All 407: 19 A. L. J. 378: 64 Ind. Cas. 37, Piggott & Walsh 
JJ. held that a man in the position of an insolvent who has the 
means of ascertaining where propei*ty of his has been disposed of, 
if he has-been actually a party to the making away with it. 
i,id who does not use the means, is just as guilty of concealmeiit 
witiiin the meaning of this section as if he actively concealed the 

locality in wdiich the property actually wjis Unfortunately 

there seems to be no provision in the Proviiunal Insolvency Act as 
there is in the English Act enabling the Recreiver to call the sons 
before him and to comi.el to apswer questions on oath as to the 
disposition of tlieir father’s property.” “ It is a very serious offence 
and District Judges must realise that it ought to be visited with 
severity when discovered.” 

Bad faith. — It has been laid down as a general principle (Udai- 
rluxnd v. liamkumar, 15 C. W. N. 213: 12 C. L. J, 400, Samiruddin 
V. Kadumoyee, 15 C. W. N. 214, Chatrapat Sing v, Kkaragsing, 21 
C. W. N. 497, &c) that whether the debtor has or has not committed 
acts of bad faith is not to be determined by the Court at the pre- 
liminary .stage w'hen the order of adjudiction has to be made, but 
has to be enquired into only at the final stage when the application 
is made for an order of discharge. Eence it is argued that the ques- 
tion of 'bad faith specified in sec. 43 noiv 69, cannot be gone into 
by the Insolvency Court at .any time previous to the passing of the 
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order of final discharge and the Tiisoivenoy Court has no jurisdiction 
to take proceedings under this section before considering the appli<^a- 
tion for final discharge. On the authority of the cases cited above and 
on the basis of the observations of Jenkins C. J. in J. M, Lucas v. 
Official Assiynee, Benffal, 24 C. \V. N. 418, to the effect that “ though 
no invariable rule cun be laid down, it is ordinarily undersirable to 
institute criminal proceedings until determination of civil proceedin.^.s 
in which the same issues are involved ** it is argued that the question 
of bad faith specified in Sec. 43, now Sec. 69, cannot be gone into 
by the Insovcncy Court at any time previous to the passing of the 
order for final discharge, and that the Insolvency Court has no juris- 
diction to take proceedings under this section before considering the 
application for final discharge. This argument is bused on a mis- 
apprehension of the different scopes of Ss. 24 and 69 of the Act, 
corresponding to Ss. 14 and 43 of Act 111 of 1907. The above cases lay 
down that for the purpose of adjudication questions of bad faith are 
not at all necessary to be enquired into. This does not show that 
the Court is not competent to institute criminal proceedings against 
the insolvent for acts of bad faith under sec. 43 (2), now 69, at any 
time before the final discharge and it has been held in Nanhi Mai v. 
Emperor, throiinh llaqhuhir Vershad, 17 0. C. 138: 25 Ind. Cas. 363, 
that the Court is quite competent to take cognisance of any act 
of bad faith at any time whether bdfore or after the order of adjudica- 
tion under sec. 43 of Act Hi of 1907 although it may be that the 
Court has no power to refuse to make an order of adjudication merely 
because an act of bad faith is proved.” It has been held also in Earn 
Behari Lai v. Jufiamuith, 19 O. C. 89 that “ a Court is not bound te 
defer taking action and awarding punishment when necessary, in res- 
pect of acts and omissions mentioned in sec. 4^ of Act HI of 1907 until 
the insolvent applies for an order of discharge.” Held also in fibkvbiu 
V. DUtrict Courty 3 U. B. R. 1918, 97 : 49 Ind. Cas. 65 that “ the terms 
of sec. 43 are clear and the Court’s power under that section can 
at any time be put in motion by a creditor and the Court is then 
bound to consider whether the debtor has made false entires or lista 
or committed any other act of bad faith. It is not necessary that the 
Court should wait till the debtor makes an application for discharge'* 
Proseeiitloii. — Prosecution may be either under the general Act, 
Ss. 421 & 424 of the I. P. C. or vnder Sec. 43 of Act III of 1907, 
When a special enactment such as the Provincial Insolvency Act, 
Sec. 43, deals with an offence similar to the offence which is •dealt 
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with by a general enactment such as the Indian Penal Code Ss. 421 
424, it does not follow that the provisions of the general enactment 
are repealed to that extent. The prosecution may be under either 
of these enactments provided by Sec. 26 of the General Clauses Act,’’ 
Sigubalah v, liamasamiahy 6 L. W. 283 : 42 Ind. Cas. 608. The 
offences dealt with under Sec. 43 (2) are in the nature of disciplinary 
offences, i.e., offences committed by the insolvent in the nature of 
breaches of duty to the Court and not offences against the general 
.criminal law,** Ladu Ham v. Mahahir Pershad, 39 All 171 : 37 Tnd. 
Cas. 996. 

Appeal. — A Receiver of an insolvent estate is not an aggrieved party 
and is not entitled to appeal against an order refusing to take action 
under Sec. 43, now Sec. 69 of the Act. liliagwant Khhore v, Sanival 
Dany 19 A. L. J. 701 : 61 Ind. Csis. 802. No appeal lies against an 
order of a District Judge refusing to take action against an insolvent 
under Sec. 43, now Ses. 69, nor is such an order open to revision, 
iiujav Shall v, Ikirhat Ali Shaky o6 Jnd. Cas. 744. On an appeal from 
a sentence of imprisonment under this section the appellate court has 
power under Or. Xiil, r. 51 of the C. P. C. read with Sec. 5 (2) of the 
Act, to suspend the sentence until the appeal is disposed of, Nagmdaa 
hhul'handas v,"^'hd<ihai Gulabdasy 56 Ind. Cas. 449. Where an 
insolvent called upon to produce his books, give inventory of his 
properties tVrc., fails to produce them and an application by a creditor 
under Sec. 43, now See. 69, for action to be taken against the insol- 
vent is dismissed, held that there is no appeal at the instance of the 
<Teditor. The provisions contained in Sec. 43, now 69, are of discipli- 
nary character and that person, if any, who is really aggrieved 
by reason of the default of the in.solveiit is the Court to which proper 
.assistance has not been rendered by the debtor and not any person 
who set-s the Court in motion, Palaiiraifpa v, Subramaiiiamy (1920) 
M. W. N. 135 : 54 Ind. Cas. 740. 

A creditor is not a person aggrieved ** by a final order passed 
after enquiry by the Court under Sec. 69 of the Act. But when the 
.apx>licatiou of the creditor is dismissed without enquiry w ithout receiv-. 
ing any report from the Receiver and without stating any reasons, 
except that the creditor is not interested in making the application, 
the creditor is a person aggrieved by the order and can prefer an appeal 
against it to the High Court. Karuthan Cheittiar v. Haman Chettijy 
79 Ind. Cas. 340. . % . . 



SeOi lOi] PROCEDURE ON CHARGE. 2^7 

70 - [New] (2) Where the Courtis satisfied 

Procedure on charge that there is ground foT iuquir- 
under section 69. offence referred to 

in section 69, the Court shall direct that a nolice he 
served on the debtor in the manner 'prescribed in 
the Code of Criminal Procedure, 1898, for service 
of a summons, calling on him to show cause why a 
charge or charges should not be frarned against 
him, 

(2) The notice shall set forth the substance of 
the offence, and any number of offences may be set 
forth in the same notice. 

(3) A t the hearing of such notice and of any 
charge framed in pursuance thereof, the Court 
shall, so far as may be, follow the procedure for the 
trial of warrant cases by Magistrates prescribed by 
Chapter XXI of the Code of Criminal Procedure, 
1898, and nothing in Chapter XXI ll of the said 
Code relating to trials before High Courts and 
Courts of Session shall be applicable to such trial. 

(4) A ny number of offences under this section 
may be charged at the same time : 

Provided that no debtor shall be sentenced to 
imprisonment exceeding an aggregate period of 
two years for offences under this section committed, 
in the course of the same^ insolvency proceeding. 

(5) The Court may, instead of itself inquiring 
into an offence under section 69 make a complaint 
thereof in writing to the nearest Magistrate of the 
first class having jurisdiction and such Magistrate 
shall deal with such complaint in the manner laid 
down in the Code of Criminal Procedure, 1898: 

Provided that it shall not be necessary to 
examine the complainant. 

NOTES. 

ReYiew. — This section is new* and lays do\A n the procedure to be 
followed in trying cases under Sec. 69. 
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The Gherge. — When the charge framed against an insolvent does 
not correspond to the notice issued to him his conviction thereunder 
citonot stand. It is the duty of the prosecution to prove the offences 
with which the insolvent is charged and mere suspicion cannot be 
allowed to pose as proof, J. M, Lucas v. Official Assignee, Bengal, 24 
C. W. N. 418: 66 Ind. 577. An offence mentioned in Sec. 103 of the 
Presidency Towns Insolvency Act, corresponding to Sec. 69 of the pre- 
sent Act, may be committed by an insolvent either before or after 
adjudication of insolvency and the section not only applies to cases, 
of destruction of an insolvent’s books before they were produced before 
the official Assignee but also to cases of destruction in the Official 
Assignee’s office after they have been taken possession of by the Court. 
The rule that a charge under section 69 cannot be maintained if the 
charge is not framed in pursuance of a notice under Sec. 70 is subject 
to the principle that no error or irregularity in a charge will call for 
a reversal of an order unless it has occasioned a failure of justice, and 
in deciding- whether this is the case the Court shall have regard to the 
fact whether the objections could have and should have been raised 
at an earlier stage of the proceeding, Joseph rernj v. Official Assignee, 
Calcutta, 24 C. W. N. 426: 31 C. L. J. 209 : 66 Ind. Cas. 778, 

A Sessions Judf^e is not prohibited in law from hearing an appeal 
from a conviction by a Magistrate in a case where as an Insolvency 
Judge on the application of a creditor, he allows tlie prosecution to- 
proceed. Srihrishna v. Emperor, 1923 A. I. R. 193 (All.). 

71 . [New] Where an insolvent has been 

Criminal liability after g^Utv Of any Of m OffenceS 
discharge or eopiposi^ SpBClp,ed Vfl SBCtlOTl 69, JhB StKlll 

not be exempt from being pro- 
ceeded against therefor by reason that he has ob- 
tained his discharge or that a composition or 
scheme of arrangement has been accepted or ap- 
proved. 

NOTES. 

4 

Reilev. — This section is new, and is taken from the Baiikruptoy 
Act, 1883 , Section 167 . Cf. Sec. 10)6 Presidency Towns Insolvency 

AOta 
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72. [53] (1) An undischarged insolvent ob- 

Undischaiiged insoi- taining credit to the extent of 
vent obtaining credit, fifty rupees or upwards from 
any person without informing such person thfat he 
is an undischarged insolvent shall, oh conviction 
by a Magistrate, be punishable with imprisonment 
for a term which may extend to six months, or with 
fine, or with both. 

(2) Where the Court has reason to believe that 
an undischarged insolvent has committed the 
offence referred to in sub-section (/), the Court, 
after making any preliminary inquiry that may be 
necessary, may send the case for trial to the nearest 
Magistrate of the first class, and may send the 
accused in custody or take sufficient security for 
his appearance before such Magistrate; and may 
bind over any person to appear and give evidence 
on such trial. 

NOTES. 

Review. — This is section 53 of Act TTf of 1907, corresponclinf? to 
section 31 of the Bankruptcy Act, 188Ji and Sec. 155 a (1) of the Bank- 
ruptcy Act, 1914. The provision by its express terms imposes an absolute 
obligation upon an undisciiarged bankrupt who obtains credits 
to give information regarding his position. The object of the 
section is to protect the person from w^hom the bankrupt seeks to 
obtain credit. That person is not protected unless disclosure is actually 
made by him of the fact that the person obtaining the credit is an 
iitidi.scharged bankrupt. It i.s not enough that the undischarged bank- 
rupt should show that he sought- through an agent to give the informa- 
tion, and that he believed on reasonable grounds that it had been 
given. The disclosure must be made in fact to the person giving the 
credit, and if the credit be obtained adthout disclosure having in fact 
been made to that person, then, w'hatever may have been the state of 
mind of the undischarged bankrupt, the offence is committed. TAe 
Khiff V. Edmtrd Fitzerald, JPuke of Leincenter (1924) 1 K. B. 311. 

In order to convict an insolvent against whom an adjudiction has 
been made, but w'ho has not been, discharged, it is not necessary to show 
any intent on his part to defraud on obtaining credit, Beg. v. Dyson 
(1894), 2 Q. B. 176. 

19 
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Forum. — A charge of obtaining goods on credit by an undischarged 
insolvent by false representations is triable by the Court having juris- 
diction where the goods were obtained, and not necressarily where the 
false representations were made, Beg. v. Ellis , 1898, 19 Cox C. C. 210. 


73. [New] (2) Where a debtor is adjudged 
Diiguaiification of in. or re-odjudged insolvent under 
solvent. fjiig ^ hg shall, subject to the 

provisions of this section, be disqualified from — 

(a) being appointed or acting as a Magis- 

trate; 

(b) being elected to any office of any local 

authority where the appointment to 
such office is by election or holding or 
exercising any such office to which no 
salary is attached; and 

(c) being elected or sitting or voting as mem- 

ber of any local authority. 

(£) The^ disqualifications lohich an insolvent 
is subject to under this section shall be removed, 
and shall cease if — 

(a) the order of adjudication is annulled 

under section 35, or 

(b) he obtains from the Court an order of dis- 

charge, whether absolute or condi- 
tional, with a certificate that his in- 
solvency was caused by misfortune 
without any misconduct on his part. 

(3) The Court may grant or refuse such certi- 
ficate as it thinks fit, but any order of refusal shall 
be subject to appeal. 


NOTES. ^ 

Review.— This s^.tion is new, andt is based upon sections 42 & 9 of 
the Bankruptcy Acts, 1883 & 1890, respectively.. The reasons for the 
enactment of this new section are explained thus : ** Under the Indian 



See. I4.J SUMMARY administration. 29l 

law no statutory disabilities attach to the position of an iindischar^d 
insolvent. It is doubtful whether public opinion in this country is at 
present inclined to attach much disgrace to a person of this position , 
but it appears desirable that the sense of the conpn unity should ho 
fitirnulated by proving certain statutory disqualifications in addition 
to those already imposed, cjj,, by the Regulations relating to members 
of the Legislative Council. A parallel provision is to be found in Sec. 
32 of the Bankruptcy Act, 1S83.*’ — Notes on Clauses. “ We propose 
to lay upon him as an undischarged in.solvent, so long as he remaiii.s 
undischarged, certain civil disabilities, such ns incapacity to hold cer- 
tain offices. That is, if 1 may say, fairly based on the principle that 
a man who cannot manage his own affairs should not be entrusted with 
the affairs of the others.’’ — Spee.vk, 

Under the English Bankruptcy Acts an adjudication of bankruptcy 
is a disqualification for holding public offic'es, c.//., being or acting as 
a Member of either Houses of Parliament, a Justice of the Peace, a 
Maj’or or Alderman or Councilloi^ Guardian or Overseer of the Poor, 
Member of a Sanitary authority, Burial Board, vestry or County 
•Council, dec. and if he is adjudged bankrupt whilst holding any of these 
offices the offices thereupon become vacant. The disqualification is 
removed and ceases (1) if and when the adjudication order is removed 
and ceases, (2) when the bankruptcy was caused by misfortune, and 
not by any misconduct on the part of the bankrupt, but the bankrupt 
may appeal from a refusal of it. 

Appeal. — It is in the discretion of the Court to grant or refuse a 
certificate to the effect that the insolvency was claused by misfortune 
and without any misconduct on the part of the insolvent. An appeal 
lies against an order of refusal to grant such certificate but not against 
an order granting such a certificate, under Sec. 73 ($). 


PART V. 

Summary Administration. 

74- [48] When a petition is presented by or 
Summary administra- against a debtor, if the Court is 
• satisfied by affidavit or other- 
wise that the property of the debtor is not likely to 
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exceed in value five hundred fupees, the Court 
may make an order that the debtor’s estate be ad- 
ministered in a summary manner, and thereupon 
the provisions of this Act shall be subject to the 
following modifications, namely : — 

(^) unless the Court otherwise directs, no 
notice required under this Act shall 
be published in the local offlcial 
Gazette; 

{ii) on the admission of a petition by debtor, 
the property of the debtor shall vest 
in the Cotirt as a receiver; 

{Hi) at the hearing of the petition, the Court 
shall inquire into the debts and assets^ 
of the debtor and determine the same 
by order in waiting, and it shall not be 
necessary to frame a schedule under 
the provisions of section 33; 

(iv) the property of the debtor shall be 
'realised with all reasonable despatch 
and, thereafter, when practicable,, 
distributed in a single dividend; 

(?;) the debtor shall apply for his discharge 
within six months from the date of 
adjudication; and 

{vi) such other modifications as may be pres- 
cribed with the view of saving ex- 
pense and simplifying procedure: 

Provided that the Court may at any time 
direct that the ordinary procedure provided for in 
this A ct shall be followed in regard to the debtors 
estate, and thereafter the Act shall have effect ac- 
cordingly. 


NOTES. 

Rftliew. — ^This is section 48 of Act m 1907, based on sec. 121 of 
the Bankruptcy Act, 1883. The reasons for tjie amendments intro- 
duced in this section are thus explained:— 
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** The summary administration of petty insolvencies is now largely 
governed by rules made by the High Courts under section 15 (2) (c) ot‘ 
the Act, but it seems desirable that the Act itself sliould contijin more 
•detailed provisions than at present, and that further simplification of 
procedure should be effected .” — Statement of Objects and Ileasons 
“ We propose to simplify the procedure further in order that there 
may bo more expeditious winding up and distribution of assets.” — 
Speech. 

Property. — The debtor’s property after dedu(;tioii of, (1) property 
in the hands of secured creditors, Sec. 28 (7), (2) debts which are ex- 
cluded from the schedule under Sec. 34, /.c., debts eiiforc'eable by 
distraint, (8) property exempted from attachment under the C. P. C. 
(4) the (?osts of execution and preferential debts, Sec. 52, should not 
exceed in value Hs. 5(K). An order for summary administration of 
debtor’s estate may be made after the presentation of a petition by 
•or against him, when the Court is satisfied by affidavit or otherwise 
or by the Official Receiver’s report that the debtor’s property is not 
likely to exceed the value of £300, section 121 Bankruptcy Act of 1883. 
A similar order may be made when the Court is satisfied that the 
debtor’s property after deduction of property in the hands of secured 
creditors, debts enforceable by distraint, the costs of execution under 
'Sec. 46 (1) of that Act, and preferential tiebts is not likely to exceed 
in value £300. Halshuiifs Iauvs of Etmland^ Vol. II p. 284. 

Modifications. — The making of the order under this section under 
the provisions of the .\(,*t which apply to ordinary insolvency cases are 
subject to certain modifications. These modifications however do not 
ill any way affe(;t the provisions of the Act relating to the examination 
and discharge of the debtor. 


PART VI. 

Appeals. 

• 

76- [46] (1) The debtor^ any creditor, the 
receiver or any other perspn 
aggrieved hy a decision come to 
or an order made in the exercise of insolvency ju- 
risdiction by a Court subordinate to a* District 
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Court may appeal to the District Court, and the or- 
der of the District Court upon such appeal shall be 
final : 

Provided that the High Court, for the purpose 
of satisfying itself that an order made in any ap- 
peal decided by the District Court was according 
to law, may call for the case and pass such order 
with respect thereto as it thinks fit : 

Provided further, that any such 'person ag- 
grieved hy a decision of the District Court on ap- 
peal from a decision of a subordinate Court under 
section 4 may appeal to the High Court on any of 
the grounds mentioned in subsection (1) of section 
100 of the Code of Civil Procedure, 1908. 

(2) Any such person aggrieved by any such 
decision or order of a District Court as is specified 
in Schedule I, come to or made otherwise than in 
appeal from an order made by a subordinate Court, 
may appeal tq the High Court. 

(3) Any such person aggrieved by any other 
order made by a District Court otherwise than in 
appeal from an order made by a subordinate Court 
may appeal to the High Court by leave of the Dis- 
trict Court or of the High Court. 

(4) The periods of limitation for appeals to the 
District Court and to the High Court under this 
section shall be thirty days ^nd ninety days res- 
pectively. 


NOTES. 

ReYiew. — This is section 46 of Act III of 1907, corresponding to 
Sec. 104 of the Bankruptcy Act, 1883. The section deals with appeals 
ii» insolvency matters! Clause (2) specifies by reference to Sch. I of the* 
Act the various orders against which a per.son aggrieved by a decisioni 
of a District Court sitting as an Original Court of insolvency juris- 
diction could prefer appeal to the High Court. ^Clause (3) provides, 
that if any appeal is sought to be preferred from any other order of tho 
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District Court made in the exercise of original insolvency jurisdiction, 

that can only be done by leave of the District Court or the High 

Court. But Clause (1) which deals with appeals to the District Court 

. • .... • 

from orders made in the exercise of insolvency jurisdiction by a Court 
Subordinate to a District Court, imposes no restriction and makes no> 
enumeration of the orders from which alone an appeal wiJl lie. The 
que.stioii for consideration is w*hether any order and every order made 
by an Insolvency Court, Subordinate to a Distri(;t Court, is appealable^ 
or whether tiiere are limits to the right of appeal. 

Sec. 5 of this Act says, “ subject to the provisions of this Act, the 
Court in regard to proceedings under the .Act, shall have the same 
power and shall follow the same procedure as it has and follows in 
tlie exercise of original civil jurisdiction.” There are certain orders 
which are not appealable under the Code of Civil Procedure. Sec. 104 
and Or. XLlfl C. P. Code enumerates the various orders from which 
an appeal will lie. If Sec. 75 of this Act is to be regarded as complete 
and self-contained, then it might be contended that an order would 
be appealable under the Insolvency Act, though a similar ordei to 
which the provisions of the C. P. Code are applicable would not be 
appealable. That this is the reasonable construction of the section 
would appear clearly from the Statement of Objects and Reasons and 
Select Committee Report to Act HI of 1907. 

The enactment of this section was thus explained : ” As usual, the 
que.stion of appeals presents features of no inconsiderable difficulty. 
The solution here suggested is, first, to subordinate to the District 
C^ourt all other insolvency courts^ secondly, to follow the English 
Statute of 1883 so as to pive an appeal from all orders of subordinate 
<‘ourts to the District Court whose appellate order should however be 
final,* thirdly, to limit strictly to particular classes of orders the right 
of appeal from orders made by a District (Jourt otherwise than in 
appeal; and fourthly, for this purpose to treat as a District Court any 
subordinate Court to which the District Court may have transferred 
an appeal. ” — Statement of Objects and Iteasons to Act III of 1907, 
A right of appeal is given to the High Court from any order made- 
by a District Court in the exercise of original insolvency jurisdiction,, 
but except in regard to certain specified orders, sub-clause (3) of the- 
section requires the leave of either Mf the District Court or of the High 
Court to be first obtained .” — Select Committee Beport to Act III of 
1907. 
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The Amendments. — The amendments introduced in this section by 
the present Act are thus explained in the Select Committee Beport, 
dated ^24th September, 1919, **There are conflicting decisions of the 
High Courts as to the meaning of the words ‘ any person aggrieved.^ 
We have therefore proposed further amendments in Sec. 46 of the Act 
with the object of making it clear that creditors as well as the Re- 
ceiver are entitled to the benefits conferred by that section.” In the 
recent case of yaidar v. liamji Lai, 23 A. L. J. 503, a preliminary ob- 
jection was taken that no appeal lay on the ground, that a creditor 
was not a person aggrieved and, therefore, had no right of appeal. 
The respondent relied upon the decisions in Jhahha Lai v. Shih (lia~ 
ran Das, 1. L. R. 39 All. 152. Daniels, J., in delivering the judg- 
ment, held that that was a decision under Act III of 1907. Under 
that Act there was a difference of opinion between the Allahabad High 
Court and the Madras High Court. The Allahabad High Court held 
that the Beceiver was the only person who could appeal in such cases, 
whereas the Madras High Court in Tiruvenkatacharkir v, Thangaykim- 
mol, I. L. R. 39 Mad. 479, held that ofi individual creditor teas a per- 
son aggrieved and was eniitled to appeal. This conflict of opinion 
has been set at rest by an alteration in the language of the present 
Insolvency Act, ^ec. 46 of Act III of 1907 gave a right of appeal “ to 
any person aggrieved by an order made in the exercise of insolvency 
jurisdiction.” In Sec. 75 of Act V of 1920 these wwds have been 
■changed to “ the debtor, any creditor, the Receiver or any other per- 
son aggrieved by a decision come to or an order made in the exercise of 
insolvency jurisdiction.” In sub-section (2), these w'ords are summed 
up as 'king such person aggneved J)y any such decision,^* The altera- 
tion in the language of the present Act indicates an acceptance of the 
Madras view that a creditor is a person aggrieved by the decision in a 
case of this kind. The decision clearly is adverse to his interest if it 
reduces the amount of property out of which he is entitled to claim 
a dividend. 

Person aggrieved. — Vide Notes under Sec, 68. Where an aliena- 
tion of property made by an insolvent prior to adjudication is annulled 
under Sec. 36 the transferee is an aggrieved party (Lalji Sahay v. 
Abdul Gani, 15 C. W. N. 253; 12 C. L. J. 452) and he is entitled to 
appeal. The proper person to make an application under Sec. 36 is 
the Receiver, and he is a necesskry party to such a proceeding, 
Hanseswar v, Bakkal, 18 C. W. N. 366; 18 C.‘L. J. 359 An Oflicial 
Assignee can appeal when he is an aggrieved person. Official Assignee 
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V, Bamachandray 33 Mad. 134. A creditor has no right of appeal 
against an order made under Sec. 43, now 69, as he is not a person 
aggrieved, lyappa v, Manick Anmriy 40 Mad. 603 F. B, A man who 
is disappointed of a benefit which he might iiave received 
if some other order had been passed is not a person 

aggrieved, Itadhamohan v, Ohaniraniy 40 Ind. Cas. 96: 38 

P. W. R. 1917 : 93 P. R. 1917. Where an Insolvent called 
upon to produce his hooks, give inventories of his properties t^c., 
fails to produce them and an application by a creditor under old 
Sec. 43 now 69, for action to be taken against the insolvent was 
dismissed by the Court, held, that there was no appeal at the instance 
of the creditor under Sec. 46, now 7o, against the order refusing to 
proceed against the insolvent in as much as the provisions contained 
in Sec. 43, now 69, are of a disciplinary character and that the person, 
if any, who is really aggrieved by reason of the default of the insolvent 
is the Court to which proper assistaiu'e had not been rendered by the 
debtor and not any person who sets the Court in motion, PalaniapjHi 
Chettj/ V. Suhramaniamy 1920 M. W. N. : 38 M. L. J. 388: 54 Ind. 
Cas. 740. A Receiver of an insolvent e.state is not an aggrieved party 
and is not entitled to appeal against an order refusing to take action 
under Sec. 43, now 69. lihnincanf Kidiore v. Saniral 1)aHy 19 A. L. J. 
701 : 61 Ind. Cas. 802. If the Court refuses to aiimil a transfer under 
Sec. 53 of the Act, the person aggrieved by the Courtis order is the 
Receiver and he alone has ^ right to appeal against the order. The 
creditors of the insolvent are not persons aggrieved by the order with- 
in the meaning of Sec. 75 and therefore have no lot- us standii to appeal 
against the order. Isicar Dass^v, Ladha Uaniy 62 Ind. Cas. 824. The 
Official Receiver removed from office has under Sec. 75 a right of 
appeal as a ‘‘ person aggrieved by the order. Offivial Receivety 
Tanjore v. Nataraja Sastriyul, 46 Mad. 405; 72 Ind. Cas. 225: 1923 
A. 1. R. 355 (3fad.). An adjudicated insolvent is entitled as a person 
aggrieved to appeal against an order admitting a person as a creditor. 
Suhramania v, 'Theetheappa, 47 Mad. 120 : 45 M. L. J. 1(56. Sec. 
Sec. 43 (1) does not say by whom the application for annulment has 
to be made. But it is clear that a creditor who is affected by the ad- 
judication is certainly a person entitled to apply to the Court under 
Sec. 43; and if his claim is dismissed without proper reason for it, he 
will certainly be a person aggrieved under Sec. 75, adopting the 
definition of the expression given in Exparte Sidehotkamy (1880), Ch. 
D. 458. Amunagiri v. Kandaswaml, 83 Ind. Cas. 955. * . 
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Court subordinate to a District Court. — Though under Sec. 3 the 
Local Qovernnient may invest any Court subordinate to a District 
Court with jurisdiction in any class of cases and any Court so invested 
shall, within the local limits of its jurisdiction have concurrent juris- 
diction with the District Court under this Act,” still however anomal- 
ous it may seem, the appeals from the decision of a Subordinate 
Judge having concurrent powers with the District Judge should lie 
to the District Judge. Sec. 75 (1) clearly contemplates the exercise 
of insolvency jurisdiction by a subordinate Court; and expressly pro- 
vides that appeals against such orders shall lie to the District Court. 
This state of things is not uncommon as, for iusatnce, it may be 
pointed out that appeals against the decision of subordinate judgea 
in suits below Us. 5,000/- lie to the District Judges, although in respect 
of such suits they have concurrent jurisdiction. Nidhon Mullick v. 
liamani MohaUj 63 Ind. Cas. 848. Courts of Additional District 
Judges are not subordinate to the District Courts and therefore 
appeals from the orders of the Court of the Additional District Judge 
Ue to the High Court, Makhanlal v. Srilal, 34 All 382 : 9 A. L. J. 371 : 
14 Ind. Cas. 162, Chimnjllal v. Emperor, 12 A, L. J. 1106; 25 Ind. 
Cas. 686. An appeal against an order in insolvency passed by a Court, 
of Small Causes exercising the powers of a Sub- Judge will lie to the 
District Judge, and this appellate jurisdiction is not dependant upon 
either the value of the decree in respect of which the order in insolvency 
was obtained or on the amount of the deb|8 entered in the schedule of 
debts filed by the applicant for a declaration of insolvency, ])ehi 
V. Jumna JJas, 23 All 50. See also Sithanim v. Vaithilinua, 12 Mad. 
472 followed in (InmmuU v, Jainaruln, lo C. L. J. 238: 16 C. W. N. 
80 n, Vaikunta r. Moidin, 15 Mad. 89, Shankar, v, Vithal, 21 Bom. 45, 
Manekshah v. Dadahhai, 27 Bom. 604. In the Punjab the Divisional 
Court is deemed to be the District Court or principal Civil Court of 
original jurisdiction for the purposes of any proceedings under the 
Provincial Insolvency Act, Bam Khsen v. Umaro Bihi, 18 P. W. B. 
1916 : 33 Tnd. Cas. 730; when a Deputy Commissioner sets aside a trans- 
fer made by the insolvent in a case transferred to him by the District 
Judge after adjudication, an appeal against the order of the Deputy 
Commissioner lay to the District Court and not to the High Court,. 
ChagmuU v. Jainarahi, 15 C. L. J. 238. Again in Ckaturhhuj v. 
Uiralal, 80 Ind. Cas. 858: 1925 A. I. B, (Cal.) 335, it has been held 
that the Court of a Deputy Commissioner, who has b^en invested with 
powers of a Subordinate Judge, is subordinate to the Court of the 
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District Judge within the meaning of Sec;. 75 (2), and an appeal against 
his order in the exercise of insolvency jurisdiction lies to the District 
Judge and not to the High Court where the law being clear, there was. 
no excuse for preferring to the High Court an appeal which fa^' to the- 
District Judge, the High Court refused to return the mciiioraudum 
of Appeal, and following Dehi Prasad v. Jumna Das, 23 All. 66,. 
Maneck v. Jkidahhal, 27 Boin. 604, dismissed the appeal. No appeal 
lies against an order of the Official Deceiver dismissing an insolvency 
petition under See. 22, now 68, (■hidamharam v. Naoappa, 38 Mad.. 
16 : 24 M. L. J. 73 : 16 Ind. Cas. 820. 

“Pinal.** — The words ^shall be final* evidently means not open to* 
second appeal. But orders passed in the exercise of insolvency juris- 
diction by a subordinate or District Court are subject to review, In 
liv. Hhatjamin Ihis^ 4 Bom. 48, Mool (-hand r. ^^arjoog Pershud, 7 C.. 
li. J. 268: 12 C. W. N. 273. An order made in appeal by a District 
Judge in an insolvency proceeding directing the Lower Court to take- 
and submit additional evidence is not a final order within the uieaning 
of Sec.. 75 (1) and the High Court has power, in revision, to set that 
order aside, (ianffadhar v, Shridhar, 61 Ind. Cas. 689. 

Provided that the High Court. — “ Exception has been generally 
taken to the restriction placed on the rights of appeal by clause 42 of 
the Bill as introduced. We now propose to confer upon the High; 
Courts in respect of any cases decided on appeal by a District Court 
powers analogous to those which are i*onferred on them by See, 26 of 
the Provincial Small Cause Courts Act, 1887,’* — Heleci Committee 
to Avt III of 1907. 

Second Appeal. — A second appeal is allow'ed from the appellate 
order of the District Judge only under the provisions of Sec. 100 of the* 
C. P. C. When a question is decided under Sec. 4, a Second Appeal 
would lie under Sec. 76, but only on a point of law as provided in Sub- 
section (1) of Sec. 100 C. P. Code. Seth Sheolal v. (jiridharilaly 1924 
A. 1. R. (N.) 361: 78 Ind. Cas. 140. 

Sttb-seetion (1). — It will be seen that Schedule I refers only to* 
appeals which lie to the High Court from the decisions and orders of 
the District Court. But there is no schedule of decisions and orders, 
of the Subordinate Courts from which an appeal lies to the District- 
Court. The sub-section (1) lays dow n “ the debtor, any creditor, the 
Receiver or any other person aggrieved by a decision come to, or an 
order made in the exercise of Insolvency jurisdiction by a Court sub- 
ordinate to the District Court may appeal to the District Court.*' 
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Therefore an appeal lies from all orders passed by a subordinate Court 
to a District Court provided they are made and passed in the exercise 
of insolvency jurisdiction. .A District Jiidf^e sitting as an Appellate 
Court in* insolvency has the same powers as an Appellate Court under 
the Code of Civil f*rocedure. Inter alia he is competent to review his 
.judgment in appeal, and, if he does so, an appeal from that order will 
only lie to the High Court if the provisions of Or. XLVII, r. 7 C. P. C. 
are applicable. Munna Lai v, Kunj Blhari Lai, 44 All 605 : 20 A. L. 
J. 517. 

Sub-section (2). — Tt should be noted that the appeal from an order 
passed by the District Judge in his original in.solvency jurisdiction 
and not in liis appellate jurisdiction lies to the High Court; so also 
from orders of Additional District Judges. The original decisions and 
orders from which an appeal lies to the High C^ourt under this section 
are mentioned in Schedule 1. A decision on a question whether an 
insolvent, three years before the insolvency, sold his property merely 
with the intent to defraud and delay his creditors is a decision on a 
question of title within the meaning of Sec. 4 of the Provincial Insol- 
vency Act and is appealable under Sec. 75 (2) of the Act, Shikri Prasad 
V, Hafiz Aziz Ali, 19 A. L. J. 862 : 63 Ind. Cas. 601. 

Sub-section (3).^Tliis sub-section provides that decisions and orders 
of the District Judge in his original jurisdiction other than those 
mentioned in Schedule I, i.e., against which no right of appeal is 
provided may be appealable to the High Court with the leave of the 
District Judge or with the leave of the High Court. 

Leave* — The High Court having concurrent jurisdiction with the 
District Judge to grant leave to appeal from an order under the 
Insolvency Act can do so when such leave has been refused by the 
District Judge. When such leave is granted by the High Court there 
is no necessity for a further hearing under Or. XLI. r. 11 of the 
C. P. C.** Madhxi Sudhan v. Parhati Sundnri, 19 C. W. N. 760. Where 
a District Judge has passed an order directing the sale of an occupancy 
holding belonging to the insolvent who objected to the sale on the 
ground that it is not transferable by custom, the District Judge acts 
properly in giving leave to appeal under sub-section (3) in as much as 
the ord^r finally decided a question in controversy between the parties, 
namely, whether the holding (‘onld or could not be sold, Arman Sardar 
V. Satkhira Jt Stock Co., Ld., 18 C. L. J. 564 : 20 Ind. Cas. 273. 
Leave will not be granted as a matter of course : ethe Court will refuse 
leave in unimportant cases where no question of law is involved, In 
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Be Cambell, 1884, 14 Q. B. D. 32. All appeal does not lie against 
an order giving or refusing leave, Lovis v, Ksthtlc, 1891, A, C. 210. 
Where the High Court dismissed an appeal from the orde^ of the 
District Judge rejecting an application to be adjudged an insolvent on 
the ground of the abuse of the process of the Court, it is proper to the 
High Court to certify the case as a fit one for appeal to the Privy 
Council, Chatrapat Shuj r. Kharatj 40 (^iL 685: 17 C. \V. X. 

752: 17 C. L. J. 547. Where property was sold in insolvency proceed- 
ings and the sale confirmed, and under Sec. 46 (2), now 75 (3), the 
District Judge refused to grant leave to appeal, the High Court is 
competent to grant such leave, Jinjal Kishore r. Ishar Jhis, 63 P. 11. 
1919: 51 Ind. Cas. 695. 

Ppify Couneil. — The Provincial Insolvency Act does not interfere 
with any right of appeal to the Privy Council that may otherwise exist. 
Where an application for insolvency was dismissed under Sec. 15 of the 
Insolvency Act, now Sec. 25, and an appeal was also dismissed in the 
High Court under Or. Xl/l, r. 11, held that an appeal to the Privy 
Council was competent if the matter was appealable in other ways,. 
Chatrapat Sing v, Khanuj Smo, supra. A judgment passed by the 
High Court in its appellate jurisdiction setting aside or annulling a 
prior order is appealable under Clause 39 of the Letters Patent to the 
Privy Council. In an insolvency matter, original or appellate, an 
application for leave to appeal lies under Clause 39 of the Letters 
Patent, even if no such application lies under Sec. lf)9 C. P. Code. 
Annamalai Chetty v. (Official Assignee, Madras, 1925 A. 1. K. (Mad.) 243. 

Parties.— In an appeal by one of the creditors, all the creditors, 
need not be joined as party respondents, Kast India Cujarette Mfy. 
Co., Tjd., V. Anando Mohun Basah, 24 C. W. N. 401. The auction pur- 
chasers are necessary parties, Khaira v. Salemruj, 51 In. Cas. 985. 

Power and Procedure. — A Court exercising jurisdiction under this 
section has power to go behind a judgment and enquire into the validity 
of a debt, if there are circumstances which tend to show that there has 
been fraud, collusion or miscarriage of justice. Anandji Damodar v. 
James Finlay A' Go., 62 Ind. Cas. 441. 

Sections 47 & 108 of the C. P. C. 1908, apply to appeals under 
Sec. 46, now 75. Hence a respondent is entitled to file cross-objection 
under Or. XLI, r. 2, .Algappa Chettier v. Chahalingam, 40 Mad. 904. 

Bub-Meftion (4). Limitation.^This sub-section should be read with 
Sec. 78 infra. Act of 1907 was held to be a special law and as 
such Secs. 5 & 12 of the Limitation Act, 1908, were held hot to be- 
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applicable to applications and appeals under Act III of 1907. Under 
Act III of 1907 no appeal or application could be filed after the period 
prescribed even if there was sufficient cause, and the time requisite 
for obtaining copiqs of the orders or decrees appealed against was not 
•excluded. On account of the conflict of decisions in the several High 
Courts as to the applicability of Secs. 5 & 12 of the Limitation Act to 
the Provincial Insolvency Act it has been specially enacted by Sec. 78 
infra that these sections should apply to insolvency proceedings. In 
JDropadi v, Hiralal^ 34 All 469 F. B., liam Kissen Vmrao Bihi, IS 
P. W. R. 1916: 33 Ind. Cas. 730, it was held that Secs. 5 & 12 of the 
Limitation Act would apply to insolvency matters, but in Sivaramiah 
V, JihujaiKja, 39 Mad. 596, Jmjal Kishor v. (ivv Nnniin, 33 All 738, 
Ko%)partha v, Aravatij 41 Mad. 169, held that the general provisions 
of the Limitation Act should not be introduced into the construction 
of Sec. 46 (4),now 75 (4). In computing the period of limitation for 
n.ppeal8 under this Act principles of Secs. 5, 9 & 10 of the General 
Clauses Act, X of 1897 should be applied, i.e., the date on which the 
n.ct appealed against is done and the last day if dies non should be 
excluded, Chavadi Ramasxcami v. Tenkatesuwa^ 42 ^lad. 13; 35 M, 
L. J. 531 ; 48 Ind. Cas. 952. 


PART VII 

Miscellaneous. 

76 [49] The costs of any proceeding under 

this Act, including the costs of 
maintaining a debtor in the 
civil prison, shall, subject to any rules made under 
this Act, be in the discretion of the Court in which 
the proceeding is had. 


NOTES. 

Review. — This is section 49 of Act III of 1907, based upon Sec. 105 
(1) of the Bankruptcy Act, 1883. We propose to allow the Courts a 
full discretion in the matter of awarding costs subject only to Rules 
made in this behalf .” — Select Committee Report* to Act III of 1907. 
Under Rule 20 of Calcutta High .Court Old Provincial Insolvency Rules 
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all proceedings under the Act down to and including the making of 
an order of adjudication shall be at the costs of the party prosecuting 
the same, b!it when an order of adjudication has been made^ the costs 
of the petitioning creditor shall be taxed and be^ payable out of whe 
' estate.’’ 

In the matter of awarding costs the ordinary rule should be 
observed that costs should follow the event, Glinnstfam v. Marohay 18 
Bom. 474. The discretion given to the Courts in the matter of award- 
ing costs is one which should be exercised with rel'erence to general 
principles. Where there has been no misconduct, omission or neg1e(;t 
w’hich would induce the Court to refuse costs on the part of the one 
who comes into Court for enforcing a legal claim, the Court has no 
•discretion but must grant him costs, Kiippusintmi v. Zamhuhiry 27 
^lad. 841. If the OfKcial Assignee brings an unKUccessfiil motion, how- 
ever careful he may have been, the order that the (Jourt would make 
generally would be that he is to pay the Jlespondent’s costs, and lie 
will have the right of indeiiinity given him by the i>revious order of 
the Court. Or he may obtain an indemnity from the creditor or other 
person in vvhose interest the motion is brought before ho starts i-ri 
ceeding. The order tor costs should not be directed to be limited to il.e 
assets in the hands of the Official Assignee when the Respondent is 
not in any way in default for which he may he partially mulcted in 
costs, lie Suresh Chandra Gooyee, 23 C. W. N. 431. 


77. [50] All Courts having jurisdiction in in- 
Courts to bo auxi- solveucy and the officers of such 
liary to each other. Courts, respectively, shall se- 
verally act in aid of and be auxiliary to each other 
in all matters of insolvency, and an order of a Court 
seeking aid with a request to another of the said 
Courts shall be deemed sufficient to enable the 
latter Courts to exercise, in regard to the matters 
directed by the order, such jurisdiction as either of 
such Courts could exercise in regard to similar 
matters within their respective jurisdictions. 

XOtES. 

Review. — This is Sec. 150 of Act TTT of 1907. based upon Sec. 118 
of the Banknintcy AVt, 188.3. * Under this section all Courts having 
^ insolvency jurisdieikm under the Act have been empowered to enforce 



304 PROVINCIAL INSOLVENCY ACT, 1920. tSefc 77. 

the orders of other Courts which have like jurisdiction.” — Statement 
of Objects and Reasons to Act III of 1907. 

This section should he read ^dth Sec. 36 supra, anct vide notes 
thereunder. In Re. Issue Shrag^, 33 Cal. 1062, some of the partners 
of a firm filed their petition in insolvency in Calcutta and others h^ad 
been adjudicated bankrupts in England. In the insolvency proceed- 
ings in Calcutta an order was made that such proceedings should be 
in aid of and auxiliary to the bankruptcy proceedings in England. In 
Re. Jevandas J hangar, 40 Cal. 78: 18 Ind. Cas. 908, where prior to an 
adjudication order under Act ITT of 1909 the property of the insolvent 
had been sold and the sale proceeds were brought into the Delhi Court, 
under Sec. 50 of Act III of 1907, now 77, the latter Court will have to. 
aid the Presidency Court as the assets of the insolvent in any part 
of British India vests in the Official Assignee under Act III of 1909.” 

* Every British Court having insolvency jurisdiction is bound to act in 
aid of and be auxiliary to eacr other in insolvency matters.” In Re. 
Naoroji Tahiti, 33 Bom. 462, Re. Manekji, 10 Bom. L. R. 84. The In- 
solvency Court in Bombay has no jurisdiction to restrain a decree- 
holder from filing a suit against an insolvent who has obtained his* 
discharge in an insolvency Court in a foreign State within whose juris- 
diction the insolvent has property, for recovering a debt in respect of 
which the discharge had been obtained. The order of discharge granted 
by the Insolvency Court in Bombay would be recognised by ail Courts, 
in British Empire but there is no obligation in courts outside British 
India to recognise the order of discdiarge as a (K)mplete release from debts 
mentioned in the order, Lahhmiram v. runamchand, 22 Bom. L. R. 
1173. In a suit for dissolution of partnership and for partnership 
accounts in the Calcutta High Court B. was appointed Receiver of 
the partnership assets by the said Court. Subsequently X brought 
a suit in the Court of the Subordinate Judge at Dhanbad in Behar, 
against the partners to enforce a mortgage executed by one of them 
in respect of certain partnership assets, and with the permission of 
the Calcutta High Court made the Receiver also a defendant in the 
suit. . The plaintiff in the latter suit procured the appointment of the 
aforesaid B as Receiver of the mortgaged properties by the Subordinate 
Judge who gave certain directions which were not reconciliable with 
the terms of the order of the Calcutta High Court. Held, setting 
aside the order of the Subordinate Judge, that where concurrent pro- 
ceedings for similar relief are taken in two different and independent 
Courts, no order should be passed w''hich may lead to friction or conflict. 



8«Si fiij LIMITATION. 305^ 

of jurisdiction. Sridhar Chowdhvry v, Mugneeram Banger^ I. L. R. 
8 Pat. 857 : 78 Ind. Cas. 6^. 

Jurisdiction. — Sec. 18 of the Presidency Town Insolvency Act, 
dqes not confer power on the Commissioner in Insolvency to stay iusol - 
veni^ proceedings pending against the insolvent in any other C^ourt. 
In Be, Manickchand Virchand, 47 Bom. 276. The above view of the- 
Bombay High Court is not accepted by the Calcutta Higli Court as 
will appear from the Judgment of In Be. Jivandas Jhairar, 40 Cal. 78: 
18 Ind. Cas. 908. 

78 . [New] (1) The provisions of sections 5 and 
...... 12 of the Indian Limitation A ct, 

Atni a ton. 1908, shall apply to appeals and 

applications under this A ct, and for the purpose of 
the said section 12, a decision under section 4 shall 
be deemed to be a decree. 

(2) Where an order of adfudication has been 
annulled under this Act, in computing the period 
of limitation prescribed for any suit or application 
for the execution of a decree {other than a suit or 
application in respect of which the leave of the 
Court was obtained under sub-section {2) of sec- 
tion 28) which might have been brought or made 
but for the making of an order of adfudication un- 
der this Act, the period from the date of the order 
of adjudication to the date of the order of annul- 
ment shall be excluded: 

Provided that nothing in this section shall 
apply to a suit or application in respect of a debt 
provable but not proved under this Act. 

N0TE8. 

.Rcfkw. — ^This section is new, and its introduction is explained in 
the BtUct Committee Beport, dated 24t/( September, 1919 thus : ** IVo 
have adopted the suggestion that where a creditor’s right to sue is 
barred by the provisions of the «dct ^ period between the making of 
an order of adjudication and the annulment of such an order shall 
. be ex<di]^Ud from the period of limitation applicable to the*soit. Thoip 
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provisions however will not apply to suits in respect of debi» which 
Are provable but not proved under the Act. 

Nothing in Act V of 1920 affects the rights of the creditors to 
realise their dues by the ordinary process of law, provided he is within 
limitation. The insolvency proceedings will not extend the period of 
limitation prescribed for a suit or application in respect of a debt 
provable but not proved. 

Aot III of 1907. — In Act III of 1907 there was no provision as to 
whether the Act would be governed by the general provisions of the 
Jamitation Act and therefore there arose a conflict of decisions in the 
•different High Courts as to whether in *the absence of a special pro- 
vision in the Act itself in that behalf, the general provisions of the 
Limitation Act as stated in Ss. 5 & 12 of the Act would govern these 
•cases. Section 78, Act V. of 1920, did not create for the first time 
•or take away any substantial right but that it merely regulated the 
proc^edure applicable to appeals and applications under the Provincial 
Insolvency Act though the proceedings may have been instituted uii<lor 
the old Act. K, /'. S. K.aruthian Chettiar v. 11, M, M, liamivi 
cutty, 1923 M. W. N. 746: 45 M. L. J. 844 ; 80 J. C. 376: 1924 :• 
A. I. R. (M.) 400. On the 28t)i June 1919 a creditor presented a petition 
for adjudicating his^^idebtor an insolvent under Sec. 6 (4) of Act HI 
•of 1907 .«» The petition having been presented in a wrong Court was 
returned and re-presented to the District Court which was the proper 
Court on 1st October 1919. 'fhe act of insolvency on which the petition 
was based was an alleged fraudulent transfer by the debtor of his pro- 
perty on 31st March 1919, and the insolvency petition was presented 
to the District Court more than three months after that. date. On 21st 
February 1921 the District Court purporting to act under Sec. 78 of 
Act V. of 1920 excused the delay in the presentation of the petition 
and ordered an enquiry into tJie merits. Held by the High Court that the 
petition had become barred while Act HI of 1907 was in force, and that 
the District Court had no iiower under Sec. 78 of Act V. of 1920, to 
excuse the delay .so as to revive a barred debt. Aiyapamju alias 
Ayyappa v. Veeva Venkata Krhhnayya M M. L. J. 303: 1923 M. W. N. 
196. 72 Ind. Cas. 48§. 

Madras.--^* An appeal under Sec.’ 56 (3) beyond the period fixed 
therein is barred by limitation as the time requisite for taking copies 
of the order appealed against cannot be deducted under the Act, or 
under sec. 12 *(2) or 29 of the Limitation Act, 1908. The Hifch Couvt 
can convert stich application into a civil revision petition under Cl. 
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15' of the Charter Act/’ Sivaramiah v, Bhvjanoa, 39 Mad. 596. * The 

I’royincial Insolvency Act is not a self-contained enactment, neverthe- 
less, the general provisions of the Limitation Act should not^be intro- 
duced into the construction of Sec. 46 (4) now 75 (4^. Hecourse should 
not be had to the general provisions of tlie Ijiniitation Act in dealing 
with the admission of petition and appeals presented after the time 
prescribed under the Provincial Insolvency Act,” KopiniHhi v. 
Araveliy 41 Mad. 169 : 33 M. L. J.* 566. In computing the period 
of limitation for suits instituted against u person after an order of 
adjudication has been annulled, Sec. 15 of the Limitation Act does 
not ijeririit the deduettion of time during which the order was in 
force,” 'Bamasicami Pillai v. f^ohhuhtsivami, 42 Mad. 319. “ Jn com- 

puting the period of limitation for appeals under the Act the prin- 
ciples of Ss. 0 , 9 & 10 of the General Clauses Act should be applied, 
i. 6., the date on which the act appealed against is done and the last 
day if dies non should he excluded,” Chavadi v. Venlateswara, 42 
Mad. 13. 

Allahabad. — ^^Act 111 of 1907 is a special law within the meaning 
•of Sec. 29 of the Limitation Act. But in as much as it is not a 
complete code in itself there is nothing to prevent the application 
thereto the general provisions of the Indian Limitation Act. Such 
general provisions do not alfect or alter the period [ resiTibed by 
■special law but only the manner in wliicth that period is to be com- 
puted,” IXropodi V. Hiralal, 34 All. 496 P. B., overruVuuj Jiiyal Kishore 

V. Gur Narain, 33 All. 798; 8 A. L. J. 833, Thahur Frosad v. Puma 
Lull, 35 All 410: 11 A. L. J. 603 : 20 Tnd. 607. 

The Punjab. — ** Sec. 5 of the Indian Limitation Act applies to cases 
under the Provincial Insolvency Act,” If am Kissen v, Umrao Jiihi, 
80 P. W. R. 1916: 33 Ind. Cas. 730. * The Provincial insolvency Act 

is a special law but in as much as it is not in itself a complete code 
there is nothing to prevent the application thereto of the general 
provisions of the Limitation Act,” Waryam v, }Vadhava, 8 P. W. H. 
1918: 46 Ind. Cas. 588. 

Caloute. — An application for execution of a decree '.wAs not 
time-barred though made more tlian 3 years after, a previous applica- 
tion, where it appeared that the judgment-debtor had in^the mean- 
while filed a petition of insolvency in which the -judgment-debt in 
■question uras specified,” Ramped Sing v. Nanddlal Maiwari, 16 

W. N. 346 following •Maniram Sett v. .Seii Bupehand, 33 Cal. 104: * 

IOC. W.N.874. • f * 
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To set at rest these conflicting decisions it teas necessary that a 
specific provision should be made in the Provincial Insolvency Act 
self, and this new section has been enacted and introduced to effect the 
same. 

It is iioiv the settled law that a debt does not become barred by 
lapse of tinie^ if it was not barred at the coniine ncement of the bank- 
ruptcy. Tlie bar of time ceases to run (or to further run) after 
adjudication, as the effect of the bankruptcy is to vest the property 
of the bankrupt in the trustee for the benefit of the creditors, and 
all personal remedies against the bankrupt are also thereafter stayed. 
liannioshi Kocr v. Jihabudav (liattevii, 34 C. Jj. J. 167. In Siva^ 
snhramania Villa] v> Theetheap/xt Villai, 45 Al. L. J. 166: 1923 M. 
W. N. 895, it was observed : Ej'pavte lioss. 2 Gl. & Jameson’s 

Bankruptcy cases 46 tV: 330, clearly held that in bankruptcy a debt 
did not become barred by lapse of time if it was not barred at the 
coniinencernent of the bankruptcy. The same view was taken in 
E.rjHtrtf' hanvester Hftnling Corporation , In lie, }Vesthy, 10 Ch. I). 
776. A very clear statement of the principle is contained in the 
following passage in the judgment of Bacon, 0. J. in that case. 
“ When a bankruptcy ensues there is an end to the operation of that 
statute with reference to debtor and creditor. The debtor’s rights 
are established and the creditor’s rights are established in the bank- 
ruptcy and the Statute of riimitation has no application at all to 
such a case, or to the principles by which it is governed.” The 
authority of these decisions has not been in the slightest degree 
shaken by Benson, In lie. Bower, (1914) 11 Ch. 68. On the wntrarj" 
the judgment in it while holding that the pendency of the bank- 
ruptcy proceedings did not save a claim made in the course of an ad- 
ministration suit from being barred by the Statute of Limitation care- 
fully distinguished KriHirfe Boss and other cases similar to it as 
being cases where the proof was in the bankruptcy itself.” 

Deeree. — Vide Notes under Sec. 4 supra. 


97. [51] (1) The High Court may, with the 
_ . ^ , ,• previous sanction, in the case 

iw r»i». ^ Court Of Judicature 
at Fort William in Bengal, of the Governor-General 
in Council, and, in the cade of any other High 
Qpurt, of the Local Government, make rules mr 
(iirrying into effect the provisions of this Act. 
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(2) In particular and without prejudice to the 
generality of the foregoing powers, such rules may 
provide— 

.(a) for the appointment and j’emune ration of 
receivers (other than Official Re- 
ceivers), the audit of the accounts of 
all receivers, 

(&) for meetings of creditors, 

(<?) for the procedure to be followed where 
the debtor is a firm, mid 

id) for the procedure to he foUowed in the 
case of estates to be administered in a 
summary manner. 

(3) All rules made under this section shall be 
published in the Gazette of India or in the local 
official Gazette, as the case may be, and shall on 
such publication, have effect as if enacted in this 
Act. 


NOTES. 

Review, — This is section 51 of Act III ol’ 11)07. “ The section em- 

powers the High Courts to make Hiiles for carrying into effect the 
provisions of the Act, These powers \rere subject to the same sanc- 
tion us is required in the caise of Uules made under the Indian High 
Courts Act, 1861, and under the Code of C’ivil F^rocedure.’ 
imwi of ObjeviH nmJ to Act IIJ of 1907, 

The amendments are thus explained by the Scln f (^gmmiitea 
lieport dated 24f/i September, 1919: “We have by a now clause 
provided that Rules may be made regarding t!ie procedure to l)e 
followed in cases where the debtor is a firm as in Section 112 (2) of 
the Presidency Towns Iiiwilvency Act, III of 1909.” 

“ At the time of making an order of adjudication against the 
partners of a firm the Court need not order as to the course of admi- 
nistration in insolvency with reference to the joint est%te of the firm 
and the separate estate of the partners. That is a matter that must 
be considered and determined during the course of tlie insolvency pro- 
ceedings,” TJehen^ra Chandra Sikdar v, Purusottam 2>«s, 56 Ind. 
€as. 186 . • . 
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80 [52] (1) The High Court, with the like 

sanction, may from time to time 
i>ei%ation of powers direct that, in any matters in 
to Official Receivere. rggpect of which jurisdiction is 

given to the Court by this Act, the Official Receiver 
shall, s^ubject to the directions of the Couri, have 
all or any of the following powers, namely : — 

(a) to hear insolvency petitions, to examine 
the debtor and to make orders of ad- 
judication ; 

(&) to frame schedules and to admit or reject 
proofs of creditors. 

(c) to grant orders of discharge ; 

(d) to approve compositions or schemes of 

arrangement ; 

(e) to make interim orders in any case of 

urgency ; and 

if) to hear and determine any unopposed or 
eigeparte application. 

(2) Subject to the appeal to the Court provided 
for by section 68, any order made or act done by 
the Official Receiver in the exercise of the said 
powers shall be deemed the order or .act of the 
Court. 

ft 

NOTES. 

Review. — This is section 52 of Act 1T.T of 1907, corresponding to 
sec. 99 of the Bankruptcy Act, 1883. 

Clause (2). — ^An Official Receiver in insolvency has no power to 
make any order on a claim petition filed before him, as it is not a power 
which has been delegated to him under sec*. 80 of the Act. If the claim- 
ant wants to prevent the sale by the Official Receiver of some property 
as belonging to the insolvent, he should apply to the District Judge 
direct to take action under Sec. 4 of the Act. Vellayappa Chettiar 
Bamanatham 47 Mad. 446 : 78 Ind. Cas, 1017 ; 46 M. L. J. 89. Under 
Sec. 80, the power to make the vesting order is n^t delegated to the 
Official Receiver and the Official Receiver does not get a right to deal 
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with the properties of the insolvent without an express vesting order. 
Kavdli Sankara Bao v, Turlapati Itamukrishnayya, 46 M. L. J. 185 r 
78 Ind. Cas. 294: 1924 A. I. R. (M.) 461. 

When empowered by the High Court under this ^section am 
Official Receiver has the same powers as the District Court and. 
these powers are mentioned in Clause (1). But as regards appeals 
from orders of the Official Receiver so empowered these appeals will 
lie to the District Court and not to the High Court, Chidambarawt- 
V. Nagappa, 24 M. L. J. 73 : 16 Ind. Cas. 820. 

When an adjudication of insolvency' i.s made by an Official Receiver' 
in the exercise of the powers delegated to him under Sec. 52 (1), now 
80 (1), the insolvent’s estate does not vest in him under Sec. 18, 
now 56, or any other provision, and will not do so unless an order 
vesting it in him is passed by the Court Official Receiver^ Trincliino~- 
poly V. Samasundaram Chetty, 30 M. L. J. 415, A sale held by him 
of property not vested in him is invalid and does not confer any right 
on the purchaser, Muthasami Samiar v, Samoa Kundiar, 43 Mad. 
869: 39 M. L. J. 438: 1920 M. W. N. 537 : 59 Ind. Cas. 507. In 
Subha Aiyar i’. Rotnasu-ami, 40 M. L. J. 209 their Lordships observed! 
“ This Court lias had an occasion before in the case of Mnthusami 
Samiar v, Samoo Kauduir to regret the deficiency of the Act which 
does not provide that immediately upon adjudictution the estate shaR 
vest in the Official Receiver and we note with regret that the omissiom 
has not been rectified in the Amendment Act.” Where a District 
Judge to whom an insolvency application was pre.seiited tran.sferred 
it ‘‘to the Official Receiver for adjudication and for the administra-^ 
tion of the estate,” held, that the order of the District Judge in 
effect amounted to an appointment of the Official Receiver as agent 
for sale of the property of the insolvent and that the transferee fromi 
the Receiver had a valid title, Suhha Aiyar v, Ramaswami, supra. 
Judicial Functions of Offleiai Rcocivor. — An Official Receiver ap- 
pointed under Sec. 57 exercises such judicial or quasi-judicial powers- * 
as may be conferred upon him by Rules framed by the High Court 
under Sec. 80. But in the case of an ordinary Receiver his duties^ 
and poarers are defined by Sec. 69, and they are executive in their' 
character and not judicial. The Official Receiver is an officer of the 
Court and there is no provision in law which makes it obligatory om 
the District Court to have the Official Receiver made a formal party 
in the proceedings under the Act, and the fact that he is not impleadedi 
does ' not vitiate any order passed therein . Nadar v- 
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Venkatasveami, 46 M. L. J. 242 : 78 Ind. Cas, 857: 1924 A. I. R. (M.) 
880. 


8l. [54] Any Local Government, with 

^ ^ . previous sanction of the Gover- 

Power of Local Gov- emor General in Council, may, 
eminent to appi*- by notification in the local om- 
cial Gazette, declare that any of 
the provisions of this Act specified in Schedule 11 
shall not apply to insolvency proceedings in any 
Court or Courts having jurisdiction under this Act 
in any part of the territories administered by such 
Local Government 


NOTES. 

Review. — This is section 54 of Act 111 of 1907. Tlie reasons for 
the barring of certain provisions of the Act to certain (courts are best 
explained in the Proceedings of the Viceregal Council to Act III of 
1907 : It is very difficult to frame any one satisfactory law which 

is equally suited to different parts of the country. A law adapted 
for the towns is too complicated for the country districts and a law 
suited for the count^ districts is altogether insufficient for the great 
•centres of trade. This is no new difficulty. The Select Committee 
has given careful consideration to this question. They feel that legal 
reform cannot be postponed until the requirements of the whole 
country become uniform and they feel that trading centres can not 
be left without an adequate system of insolvency merely because other 
i)arts of the country are yet less developed. On the other hand, 
they feel that it is desirable to avoid forcing on backward districts 
n law which is too complicated for their requirements. In the result 
they suggest that a power should be inserted corresponding to S. 1. 
•of- the Transfer of Property Act, 1882, to enable Local Governments 
to exempt any specified districts within their territories from the 
operation of certain sections of the Act.” 


82 [55] Nothing in this Act shall — 

Ravings. 

(ffl) u^ect the Presidency-towns Insolvency 
Act, 1909, or section 8, of the Lower 
Burma Courts Act, 1900, or 
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(6) apply to cases to \yjiich Chapter IV of 
the Dekkhan Agriculturists Be- 
lief Act, 1879, is applicable. 

NOTES. 

Review. — This is section 56 of Act III of 1907. Tender the Bill 
:as introduced, agriculturists were put in a special iiosition in regard 
to insolvency. They were allowed to institute insolvency proceedings 
if their debts amounted to the small sum of fifty rupees. Other debtors 
only institute insolvency proceedings if their debt amounts to 
Rs. 500. The provision was originally taken by the Select Committee 
*on the Code of Civil Procedure Bill from the Pekkan Agriculturists 
Belief Act. This provision has been a good deal criticised, and the 
•Select Committee are of opinion that there is no sufficient reason for 
giving special treatment to agriculturists. If special treatment is to 
he given to them as a part of the general treatment of agricultural 
indebtedness, it should be struck out of the Bill, but in lieu of it pro- 
visions have been inserted to preserve any special enactments in re- 
gard to agriculturists which are now in force, and in particular, to 
expressly preserve the operation of the insolvency sections of the 
Dekkan Agriculturists Relief Act (XVIII of 1879 ).” — Proceedings of 
■the Viceregal Council, daied 16-3-1907. 


83 < [56] (1) The enactments mentioned in 

, Schedule III are hereby re- 

*" pealed to the extent specified in 

the fourth column thereof. 

(2) Where in any enactment or instrument in 
force at the date of the commencement of this Act, 
reference is made to Chapter XX (of Insolvent 
Judgment-debtors) of the Code of Civil Procedure, 
1877, or of the Code of Civil Procedure, 1822, or to 
any section of either of those Chapters, such re- 
ference shall, so far as may be practicable, be con- 
strued as applying to this Act or tor the correspond- 
ing section thereof. 
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SCHEDULE I. 

[See section 75 (2).^ 

Decisions and Orders from which append lies to the High Court 
under section 75 (2). 


Sections. 

Nature of decision or order. 

4 

Decision of questions of title, priority, etc., arising in 
insolvency. 

25 

Order dismissing a petition. 

26 

Order awarding compensation. 

27 

Order of adjudication. 

33 

Orders ^ogarding entries in the schedule. 

35 

Order annulling adjudication. 

37 

Order declaring the conditions on which the debtor’s pro* 
perty shall revert to him on annulment of adjudication. 

41 

Order on application for discharge. 

50 

Order disallowing or reducing entries in the schedule. 

53 

Order annulling a voluntary transfer. 

'4 

54 

Decision that a transfer of property is a preference in 
favour of a creditor. 

69 

Conviction and sentence of debtor for an offence under 
this section. 

» * 
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SCHEDULE II. 




[jSiee section 81.] 


Provisions of the Act applicmion of which may he barred by 
Local Governments. 


Provision of the 
Act. 

Subject. 

Section. 


26 

Award of compensation. 

28, sab-section (3) 

Reputed property of an insolvent. 

34 

Debts provable under the Act. 

38 


39 

^ Compositions and s<*hemes of arrangement. 

40 

% 

42, sub-section (1) 
and (2) 

Obligation to refuse absolute discharge. 

45 


46 


47 

Method of proof of debts. 

48 


49 

• 

50 


51 


52 

53 

* Effect of insolvency on antecedent transactions. 

54 

1 

55 

61, [except 
clause (a) of 
sub - section 
(1) and sub- 
section (4)] 

Priority of debts. 

• 

• 

• 

• 
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SCHEDULE 

ISee section 81.]— 

Provisions of the Act applica^jn of which may he barred by 
jA>cal Governments,-r-{contd.) 


Provisions of the 
Act. 


Subject. 


Section. 


62 

63 

64 
6o 
66 
72 


Dividends. 


Muiiii^ement by and allowance to insolvent. 

Penalty for obtaining of credit by undis- 
charged insolvent. 


\ 


SCHEDULE III. 

Enactments hecealed. 
\See section 83.] 


Year. 

No. 

Short title. 

Extent of repeal. 

1907 

HI 

The Provincial Insol- 
vency Act, 1907. 

So much as has not been 
repealed. 

1914 

TV 

The Decentralization. 
Act, 1914. 

In Schedule 1, Part I, the 
entry relating to Act 111 
of 1907. 

1914 

K 

The Repealing and 
Amending Act, 1914. 

In Schedule 1, the entries 
relating to Act 111 of 19074 
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Model Petitions and Pleadings under 
ActVofieaO 


Form No. 1. 

Creditor's Petition under Seetions 9 (1) and 13 (2) of Aet Y of 1920. 

In the Court of the District Judge of 

The humble petition of A. B. of 

KeSPECTFULLY SHEWBTII : 

1. That your petitioner resides, or carries on the business of — or 
personally works for gain at 

2. » That your petitioner had dealings with C. D. who resides, or 

carries on business or xiersonally works for gain at in the 

District of within the jurisdiction of this Court. 

8. That the said C. D. is indebted to your petitioner in the liqui- 
dated sum of Its. payable on a dated 

4. That the due date for the payment of the sum due on said 

by the said C. D. was the last. 

5. That the said C. D. has committed within the last three 
months the following acts of insolvency: — 

(a) he has executed transfers of his property with a view to 
defeat and delay his creditors ; 

(h) he has suspended payment since a fortnight of his debU 
and has given notice thereof to his creditors asking 
to agree to a composition ; 

(c) he has already during the last 4 days removed his stock-in- 
* trade and is now removing his stock-in-trade at 

with a view to secrete the same and prevent his creditors 
availing thereof in satisfaction of their claims. 

(d) your petitioner apprehends that he is about to conceal 

and remove the documents and books of account relating 
to his business. 

In the circumstances set forth above your petitioner prays : — 

(a) that an order for the appointment of an interim receiver 
of the property of the said C. D. might be passed ; 

(h) an prder of the attachment by actual seiaure of the whole 
of the properties in the possession or in the control of 
the dsid debtor might he passed ; 
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(c) an order for filing a true inventory of his joint and separate 

properties including those that were transferred within 
2 years from the date of the presentation of this petition 
* be passed upon the said debtor ; 

(d) an order* of .adjudication might be passed under Act V of 

1920 ; 

<e) an order for the immediate production of books of accounts 
of the said business of C. D. might be passed. 

And your petitioner as in duty bound shall ever pray. 

I. A. B., do hereby declare that what 
is stated herein in paras are 

true to my knowledge save and except 
those that are stated in paras 
on information, and as to these I 
believe the same to be true. 

I sign this verification to-day this day of at 

A. M. at the Bar Library, at 

Form No. 2. 

Debtor’s Petition under Section 10 (1) of Act Y of 1920. 

In the Court of the District Judge of 

The humble petition of A. B. of 
Respeotfully shewkth : 

1. That your petitioner resides or carries on business of 

or personally works for gain at within the 

jurisdiction of this Court. 

2. That your petitioner has suffered loss and incurred liabilities 

to the extent of Rs. ^ 

3. That the amount and particulars of all pecuniary claims 
against your petitioner, together wdth the names and residences, so 
far as they are known to or can by the exercise of reasonable care 
and diligence be ascertained, are set forth in Schedule A, annexed 
herewith. 

4. That your petitioner is unable to pay his debts ; Or 

That your petitioner has been arrested (or imprisoned, as the 
case may be) in Execution Case No. of in the Court of the 
at in the District of , in execution of the 

ddcree for the payment of money in Suit No. . of in the 

Court of the at : in the District . ' , Dr 
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5. That an order of attachment has been made by the Court of 

the Judge at in the District of in execution of 

the decree for payment of money in Suit No. of in the 
Court of 

• 

6. That the property which your petitioner is possessed of, 
together with their amount and particulars and a specification of 
the value of such property not consisting of money and the place or 
places at which any such property is to be found are truly set forth 
in Schedule B annexed herewith. 

7. That your petitioner is willing to place at the disposal of the 
Court all such i^roperty save in so far ns it includes such items as 
are exempted by the Code of Civil Procedure, 1908. 

8. That your petitioner has not on any previous occasion filed 
any petition to be adjudged an insolvent. 

In the circumstances set forth above your petitioner humbly 
prays that your petitioner may be adjudged insolvent under the pro- 
visions of Act V of 1820, and such other orders may be passed as the 
Court may deem fit and proper. 

And your petitioner as in duty bound shall ever pray. 

Verification as in Form 1, 

Form No. 3. 

Debtor’s Petition where the Debtor is a Firm. 

{Under Sec. 7& New Hules Nos. 19-27 of th» Calcutta & Rules 28 
OF THE Madras & Rules 22-30 pv the Allahabad High Court.) 

In the Court of the District Judge of 

Insolveincy Case No. of 19 

The humble petition of Brown & Co., 
a firm carrying on business of 
in co-partnership with A. B. C. A D. as 
partners at under the 

name and style of Brown A Co; 

Respectfully shrweth : 

1. That your petitioners carry on (or used to carry on) business 
of and their principal place of biisinesss was at 

within the jurisdiction of this Court. • 
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2. That your petitioners firm, Brown & Co., consists of the 
foilowing partners, viz : 

(c) 

(b) Here insert names in full and address of all the 

(a) individual partners as required by Rule 22, Calcutta. 

(d) 

3. That your petitioners, the said Brown & Co. have suffered 
loss in the carrying on of their business to the extent of Rs. 

for reasons over whieii they had no control, viz,, (state here the 
reasons.) 

4. That the aiiiouiit auid particulars of all pecuniary claims 
against your petitioners together with the names and residences, 
so far as* they are known to or can by the exercise of reasonable 
care and diligence be ascertained, are set forth in Schedule A. 
annexed herewith. 

6. That your i)ctitioner.s, the said firm of Brown & Co., are 
unable to pa^* their debts. 

6. That an order of attachment has been made by the Court 

of in execution of the decree for payment 

{Iimert this parao^rtph if there is attach me tit). 

7. That your petitioners submit herewith true and correct .state- 
ments of the partnership properties and affairs of Brown & Co., in 
schedule B., as also true and correct statements of the separate 
and individual propertie.s in Schedule C. D. E. & F., particulns and 
specifications of their value and the place or places where such 
propertie.s are to be found. 

9. That your petitioners are willing to place at the disposal 
of the Court all such properties a.s are set forth in the Schedules, 
above-mentioned both partnership and personal, save only those 
which are exempted by the Code of Civil Procedure, 1908. 

9. - That your petitioners beg leave to file herewith the books 
of account of the firm of Brown A Co., truly and regularly kept in 
the course of the business, as also the account books of the individual 
partners (if any). 

10. That your ^ petitioners have not on any previous occasion 
filed any petition to be adjudged insolvents. 

In the circumstances set forth above your petitioners humbly 
pray that the said firm of Brown A Co., may he adjudged insolvent 
under the provisions of Act V. of 1920, and sitch other orders may 
be passed* as the Court may think fi) and proper. 
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And your petitioners as in duty bound shall ever* pray. 

We, Brown & C., do hereby declare* 
as in .Form 1.^ ( ). 

Signature of Partner A. 

if a it B, 

Ji a C. 

ff >j jt D. 

N,B. ^If the petition is signed by one partner only it will require- 
an affidavit made by that partner showing that all the partners concur 
in filing the petition and the petition should be signed — “Brown & Co. 
by A., a partner in the said firm.’’ 

Form No. 4. 

Creditor's Petition under See. 21 tor Ad Interim Receiver. 

In the Court of the District Judge of 

Insolvency Case No. of 

The humble petition of A. B. of 
Rbspectfully sheweth: 

1. That your petitioner is a creditor of one C. D. of 

and that a petition has been presented by your petitioner for ad-^ 
judging the said C. D. an insolvent for having committed acts of 
insolvency as set forth in the said petition. 

2. That the said debtor C. D. has executed transfers of property, 
set forth in Schedule A, annexed herewith with a view to defeat and 
delay his creditors. 

3. That your petitioner apprehends, the said debtor is attempt- 
ing to execute further deeds of transfer in respect of all (or some) or 
the remainder of his property with a view to defeat and delay his 
creditors. 

4. That said C. D. (a) is attempting to leave the jurisdiction 
of the Court; (5) has during the last four days already removed hia 
stock-in-trade and is removing the rest of his stock-in-trade to defeat 
the claims of his creditors ; (r) has beeen concealing his books of ac- 
counts and tampering with the same. 

Your petitioner therefore humbly prays (a) that an order for the 
appointment of an interim Receiver to take charge of the property of 
the said debtor be passed at once, (b) that an order for the attach- 
ment by actual seianre of the whole of the properties of the said 
debtor may be passed, (c) that the said debtor may be called upon to 

21 
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furnish alb once ja true inventory of his joint and separate properties 
including those that were transferred by the said debtor within two 
years from the date of the presentation of the petition, (d) that an 
order for' the immediate production of his books of account in Court 

c 

he passed. 

And your petitioner shall 

N.B. — The application is required to be supported by an affidavit. 

Form NOk 5. 

Debtor’s Petition under Sec. 23 for Release. 

In the Court of the District Judge of 

Insolvency Case No. of 

The humble petition of A. B. of 
Hebpectfully sheweth : 

1. That one C. D. of brought a suit against your petitioner 

in the Court of being Suit No. of for payment 

of money 

2. That on the day of the said C. D. obtained 

•a decree in the si^id suit against your petitioner for the sum of 
Hs. with interest and costs. 

3. That your petitioner has filed an application in this Court 
for being declared an insolvent and has placed all his property at the 

M- ■ 

disposal of the Court. The. said creditor is Creditor No. in 

the sehediule of creditors annexed with his petition. 

4. That no order of adjudication has as yet been passed on the 
said petition. 

6. lhat your petitioner has not committed any act of bad faith 
or concealed any property with a view to defeat or delay bis creditors. 

6. That he is unable to pay his creditors is duo to the ]o.s8 in 
his trade or business for which he cannot be held responsible. 

7. That the said C. D. has applied to the Court of for 

execution of the said decree in Money Suit No. of in the 
Court -of 'in Execution Case No. of of the 

said Court, and in execution of the said decree your petitioner has 
been arrested (or imprisoned as the ^ase may be). 

8. That the application of the said C. D« is not honafidp.^ but 
made solely to extort money from your petitioner. 
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9. That ^’our x^titioiier will be greatly prejudiced in the prose- 
cution of his applicat^n for adjudication and in getting in and 
collecting dues after the order of adjudication for the ^benefit of 
the general body of creditors if he is detained in prison.. 

Your petitioner therefore humble prays that your Honour will 
he pleased to order release of your petitioner from arrest (or im- 
prisonment as the ease may be) in the above Execution Case No. 
of in the Court of on the application of decree- 

holder. 

And your petitioner as in duty bound shall ever pray. 

N.B , — This petition is to be supported by an affidavit. 

Form No. 6. 

Debtor's Applleation for Interim protection before adjudication. 

In the Court of the District Judge of 

Insolvency Case No. of 

The humble petition of A. B. of 

HbSPKCTFULLY SHEIVETH : 

1. That your petitioner has applied for being declared an 

insolvent and has placed all his prox^erty at the disx>osai of the court 
and has filed all his books of account in Court. ^ 

2. That no order of adjudication has as yet been uiion 

the said petition. 

3. That Creditor No. * (or Creditors Nos. ) in the 

schedule of creditors filed by your petitioner had obtained decrees 
against your petitioner for payment of money and he (or they) is 
taking or is threatening to take steps against your petitioner in 
execution of the said decrees. 

4. That your petitioner has placed all iiis at the 

disposal of the Court and that his inability, to x>ay his creditors arose 
from the loss in his trade or busine.ss for which he cannot be held 
responsible. 

5. That the application of the said creditor (or creditors) is 

intended for the purpose of extorting money from your ' petitioner. 

6. That your fietitioner will be greatly prejudiced in case he is 

arrested or imprisoned by the Court of the at * in 
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iSzecutioii Case oi in execution of the decree^ in 

the prosecution of his application for insolvency and also in the 
administration of liis estate by the Receiver. 

Your petitionef therefore humbly prays (a) that the Court may 
be pleased to pass an order of protection to your petitioner against 
the arrest of your petitioner by the said Court of in Execution 

Case No. of in execution of decrees for the payment 

of money in favour of or generally. 

And your petitioner shall as in duty bound ever pray. 

N.B . — The application is required to be supported by an affidavit. 

Form No. 7. 

Security Bond under Bees. 21 and 23. 

in the .Court of the District Judge of 

Insolvency Case No. of 

III the matter of A. B. an Insolvent. 

Know All Men by these presents that I. A. B. (debtor), son of 
of am held and firmly bound 

to Esq.^xthe District of Judge of in the sum 

of Rs. to be paid to the said or to his successor 

in office, and We, (names of sureties) son of 

^ of are jointly and severally held and firmly bound 

to the said Esq.. District Judge, in the sum of Rs. 

to be paid to the said or to his successor in office for the 

payment of which the said sum of R,s. to lie faithfully and truly 
made, I, the above bounden bind himself, my heirs, executors, adminis- 
trators and representatives, and for the payment of the said sum of 
Rs. we, the above bounden and 

bind ourselves and each of us jointly and severally, and our and each 
of our heirs, executors, administrators and representatives firmly by 
these presents. Signed by ourselves and sealed with our respective 
seals the day of of 19 . 

Whereas by an qrder of the Court of the District Judge df 
made on the day of in Insolvency Case No. 

of under Sec. 21 or 23 of Act V of 1920 ^he above- 

named A. B. has subject to his enterfng into a bond in Bs. in 
the case with sureties in the same sum (or ^um of Rs. 

MB the case may be) ordered hie release on furnishing the above sent 
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ritj^ for his appearance until final orders are made; And whereas the 
said have agreed to enter into the above written bond aa 

sureties for the said A. B. Now the condition of the above written 
bond is such that if the said A. B. do and shall appear in Court 
whenever he may Ve called upon to do so and do* and shall carefully 
observe, perform, and keep all orders and directions of the said 
Court of the District Judge of and in all things conduct 

himself properly, then the above written bond or obligation shall be 
Toid and of no effect, otherwise the same shall remain in full force 
and value. 


Signed and sealed by 
the above-named 

Seal 


Seal 

in the presence cf 

Seal 


Form No. 8. 

Insolvent*! Application under See. 31 for protection after adjudication. 

In the Court of the District Judge of 

Insolvency Case No. of 

The humble petition of A. B. of 

Rbspbotfullt shbwbth: 

1. That your petitioner has been adjudged insolvent by an order 

of the Court dated in the above case, and all the property 

that your petitioner had and was possessed of, vested in the Receiver 
appointed by the Court. 

2. That the inability of your petitioner to pay the creditors was 
due to his losses in trade or business and for reasons for which he 
cannot be held responsible. « 

3. That your petitioner has filed his books of accounts which will 
sufficiently disclose his business transactions and financial position 
within three years immediately preceding his adjudication. 

4. That your petitioner’s^ Creditor No. (or Creditors 

Nos. ) is threatening to take action against your petitioner 

for his arrest and imprisonment. • 
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5. That your petitioner’s other creditors will be seriously pre- 
juidced in case your petitioner is arrested or imprisoned as by reason 
thereof most of his debts and other assets will remain unrealised and 
the executing decree-holders will not derive any material benefit 
thereby. 

Your petitioner therefore humbly prays that the Court may bo 
pleased to issue a general order of protection in favour of your 
petitioner against the arrest or imprisonment of your petitioner 
by Creditor No. or by any of his creditors 

mentioned in the schedule of creditors annexed to his i)etition. 

And your petitioner shall 

Form No. 9. 

Creditr's or Receiver’s Application under See. 32 for insolvent’s arrest 
after adjudication. 

In the Court of the District Judge of 

Insolvency Case No. of 

In the matter of A. B., an Insolvent. 

'‘The humble petition of C. D. of 
Respectfijixy bheweth : 

1. That A. B. of has been adjudicated insolvent by 

the Court in the above case by an order dated the day of 

2. That the said A. B. has not produced all his books of accounts 
ill Court and has not given a true list of his creditors and debtors 
and of the debts due to and from tliem^ nor did he submit to such 
examination in respect of his property as was required from him by the 
Receiver. 

3. That with intent to avoid any obligation that has been or 
might be imposed on him, the said insolvent A. B. has absconded or 
departed from the local limits of or is about to abscond or depart from 
the local limits of the jurisdiction of the Courts. 

Your petition therefore humbly prays (a) that an order for the 
arrest of the said insplvent A. B. may forthwith he passed, (b) that 
a warrant be issued for the arrest of the said insolvent A. B. 

And your petitioner shall as in duty bound ever pray. 

N,B , — ^The application, in the case df a creditor, is required to be 
supported by an affidavit. In the case of the Receiver a Report to the 
Court by the 'Receiver is generally considered sufficient. 
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Form No. 10. 

AIBdaTit of Proof under Sees. 33 and 19 in respect of debts provable 
under the Aet. * 

In the matter of No. of 19 

I, of make oath and say (or solemnly and 

sincerely affirm and declare) — 

I. That the said at the date of the petition, viz., 

the day of 19 , and still justly and truly indebted 

to me in the sum of Rs. as. p. for securities, 

bills or the like as shown by the account endorsed herein (or the 
following; account) viz., for which sum or any part thereof I say that 
I have not nor hath or any person by order 

to my knowledge or belief for use had or received any 

manner of satisfaction or security whatsoever save and except the 
following securities, &c. 


Admitted to vote for Rs. 
Judge or Official Receiver. 


Sworn at 

this day of Deponent’s 

before me. SignaturOr 

Commissioner. 


Form No. 11. 


Proof of Debts of Workmen under Sec. 61, 

• 

I (a) of (b) make oath and say : — (or solemnly and 

sincerely affirm and declare)— 

1. That (c) I was at the date of the adjudication viz., the day 
of 19 and still justly and truly indebted to the 

several persons whose names, addresses and descriptions 
appear in the schedule for wages due to them respectively 
as workmen or others in (d) in respect of services 

^ rendered by them respectively to (c)^ during ‘urh 

periods before the date of the receiving order as are set 
. out against their respective names in the fifth column of 
such schedule, for* which said sums, or any part thdrei)f 
I say that they have not, nor hath any of them had cr 
received any manner of satisfaction or security. whatsoever.. 
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Admitted to vote for Bs. Sworn at Deponent’s 

this day day of . Signature. 

•Judge or Official Receiver. before me. 

Commissioner. 

(a) Fill in full name, address and occupation of deponent. 

(h) The above named debtor or the workman of the above naiiied 
'debtor or on behalf of the workmen and others employed by the above- 
mamed debtor. 

(r) » I or “ the said ” 

(d) “ My employ ** or ‘‘ the employ of the abovenained dcblcr.” 

(e) Me ” or ** the abovenamed debtor.” 

Form No. 12. 

Petition under See. 85 tor Annulment of Adjudication. 

Ill the Court of the District Judge of 

Insolvency Case No. of 

In he matter of C. D. an insolve\t 
The humble petition of A. B. of 
11E8P£0TFULLV shbweth : 

1. That your )*^etitioner is a creditor of the said C. D. to the 
•extent of the liquidated sum of Rs . 

2. That C. D. has been adjudged insolvent by an order dated 

of in the above case. 

3. That no notice of his application was served upon your 
petitioner. 

4. That the said C. D. is in a sotvent condition and able to pay 
liis debts. 

5. That the application of the said C. D. to be declared an in- 
solvent is an abuse of the process of the Court. 

6. That the debts of the said insolvent do not amount to Rs. 500/- 
«nd that he has not been arrested or imprisoned in execution of a 
•decree for payment of money or that no order for attachment of his 
propel^ has been made or is subsisting. 

7. That the debtor does not reside, carry on business, or person* 
My work for gain within the jurisdiction of the Court. 

Your petitioner therefore humbly prays that your Honour may 
he pleased to annul the order of adjudication pasged upon the said 
d. D. in the abpve case. 
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And your petitioner shall as in duty bound ever pray. 

N.B . — ^Application may be filed by the insolvent on the ground 
that he has paid his creditors in full, or that there has been a want 
of notice or that he has not committed any acts of insolvency. 

Form Na 13. 

AppUsation under Sec. 38 submitting a Proposal for composition 
or a seheme of arrangement. 

In the Court of the District Judge of 

Insolvency Case No. of 

The humble petition of A. B. of 
Respectfully sheweth : 

1. That your petitioner has been adjudged insolvent in the above 

case by an order dated the day of 

2. That your petitioner has suffered loss in his trade or business 
and is not in a position to pay his creditors in full. 

3. That your petitioner applied to his creditors and proposed to 
them to accept four annas in the rupee and that most of his creditors 
have expressed their willingness to accept the terms proposed and 
have signified their intention to discharge your petitioner from all 
liabilities to them. 

4. That your petitioner is not able to pay the said four annas 
in the rupee in one instalment but proposed to pay the same in four 
equal instalments at the interval of every three months, the first 
instalment being payable ivithin three months from the date of the 
approval of the Court. 

5. That regard being had to the affairs of your petitioner the 
aforesaid terms of composition are fair and reasonable and calculated 
to benefit the general body of creditors. 

6. That due provision has been made for the payment in priority 
to other debts all debts directed to be so paid in the distribution of 
the property of your petitioner. 

Your petitioner therefore humbly prays that your Honour may 
be pleased to approve the pioposal of composition and annul the 
order of adjudication. 

And your petitioner shall 
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Form No. 14. 

Petition under See. H for Dieeharge. 

In the Court of 

Insolvency Case No. of 

The humble petition of A. B. of 
Rrspbotfuli.t sheweth: 

1. That your petitioner was adjudged insolvent by <lio Court 

in the above case by an order dated the dav of and 

it vras provided by the said order that your petitioner was to apply 
for discharge within the day of 

2. That the Receiver appointed in the ca.so has realised the 

whole (or part) of the assets of your petitioner ai d he has declared 
a dividend of annas in the rupee and a dividend of fiiinas 

in the rupee is likely to be shortly declared. 

(In case'nf no assets the following paragraph should be •'uhshthtetl 
in place of paragraph 2.) 

2. That your petitioner had no assets and no dividend could 
therefore be declared to his creditors. 

3. That your p^itioner’s assets are not of a value equal to eight 
annas in the rupee on the amount of your petitioner’s unsecured 
liabilities, has arisen from circumstances for wdiich he cannot justly 
bo held responsible. 

4. That your petitioner had kept such books of account as were 
uaual and proper in the business carried on by him and as sufficiently 
disclose his business transactions and financial irosition wdthin three 
years immediately preceding his insolvency. 

5. That your petitioner has not committed any act of bad faith 
or did not continue to trade after knowing himself to be insolvent or 
did not conract the debts mentioned in the schedule annexed to his 
petition without having any reasonable or probable ground of ex- 
pectation that he would be able to pay the same and your petitioner 
has not failed to account satisfactorily for the loss of assets, and the 
deficiency of assets to meet his liabilities. 

fi. That your petitioner has not brought about or contributed to 
his insolvency by rash and hazardous speculation or by unjustifiable 
extravagance in living or gambling or by culpaible, neglect of his 
business ai(aifs. 
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That within three months before the presentation of the 
petition for insolvency he has not executed any transfer of his 
property by way of fraudulent preference. 

8. That your petitioner has not concealed or removed* his pro- 
perty or any part thereof or has not been guilty of any other fraud 
or fradulent breach of trust. 

Your petitioner, therefore, humbly prays that the Court may bo 
pleased to pass an order of discharge in favour of your petitioner. 

And for this petitioner shall 

Form NOk 15. 

Petition under Sec. 42 objecting to the grant of an order of discharge^ 

In the Court of 

Insolvency Case No. of 

In the matter of an application for discharge 
by A. B,, an Insolvent. 

The humble petition of C. D. of , a creditor to the 

insolvent estate of A. B. 

ttBSPBOTFUlifiY SHKWETH : 

1. That A. B, the insolvent in the above case has applied for an 
absolute order of discharge under Sec. 41 of Act V of 1920. 

2. That your petitioner begs leave to object to the grant of an 
order of discharge on the following amongst other grounds : — 

(a) That the insolvent’s assets are not of a value equal to eight 

annas in the rupee on the amount of his unsecured lia- 
bilfties, and that has not arisen from circumstances for 
which he cannot justly be held responsible ; 

(b) that the insolvent omitted to keep such books of account 

as are usual and proper in the business carried on by 
him and as sufficiently disclose his business transactions 
and financial position within three years immediately 
preceding his insolvency; 

(c) that the insolvent continued to trade after knowing himself 

to be insolvent : , 

(d) that the insolvent contracted debts provable under the Act 

udthout having at the time of contracting them any 
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reasonable or probable ground of expectation that be 
would be able to pay them ; 

(e) that the insolvent has failed to account satisfactorily for 
any loss of assets or for any deficiency of assets to meet 
his liabilities ; 

(/) that the insolvent has brought on or contributed to bis 
insolvency by rash and hazardous speculation or by un- 
justifiable extravagance in living or by gambling or by 
culpable neglect of his business affairs ; 

(</) that the insolvent has, within three months rre<}ediijg the 
date of the presentation of his petition, when iiiiaHle to 
pay his debts as they became due, given ^Jin tiniair pre- 
ference to some of his creditors ; 

(h) that the insolvent has concealed or removed his property or 
part thereof and has been guilty of fraud and frau- 
.dulent breach of trust. 

Your petitioner therefore humbly prays that the insolvent’s ap- 
plication for discharge be rejected with costs. 

And your petitioner shall 

Form Nil 16. 

Petition under See. 53 for avoidance of a voluntary transfer. 

In the Court of 

Insolvency Case No. • of 

The humble petition of A. B., the Receiver 
appointed in the above case 

Respeotfullt bhsweth: 

1. That C. D. of presented an application in the Court 

on the day for being declared an insolvent 

and the said C. I), was adjudged insolvent by the Court by an order 
dated day of and your petitioner was appointed 

Receiver, in the above case. 

2, That the said insolvent C. D. has executed the following 

deeds of transfer in respect of his profferty on particularly 

mentioned in Schedule A. annexed herewith. 
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8. That the said C. D. was declared insolvent within two years 
after tht date of the said transfers. 

4. That the said transfers not having been made befoj^e and in 
consideration of marriage or made in favour of a purchaser or incum- 
brancer in good faith and for valuable consideration are void as against 
your petitioner. 

Your petitioner t^ierefore humbly prays that the Court may be 
pleased to declare the said transfers void as against your petitioner 
and to annul the same. 

And your petitioner shall 

Schedule A. should specially state date of transfer, names 
of the transferor and transferee, date of presentation of the appli- 
cation and date of adjudication. 

Form Non 17. 

Petition under Bee. M for avoidanee of fraudulent preference. 

In tht Court of 

Insolvency Case No. of 

In the matter of A. B., an Insolvent. 
The humble petition of C. D. the Receiver appointed 
in the above case. 

Respeotfui.lt sheweth : 

1. That A. B. of 

day of 

day of 

2. That the said insolvent A. B. has executed the following 
transfers (or made payments Ao, vide Sec. .54) particularly set forth 
in Schedule A. herewith annexed on dates and in favour of persons 
particularly mentioned therein. 

3. That the persons in whose favour the said deeds are executed 
(or payments made) are creditors to the said insolvent and the said 
insolvent being unable to pay his debts to the said creditors as they 
became due from his own money has executed the said deeds of transfer 
(or made parents Ac.) with a view to giving these creditors preference 
over the other creditors. 


has been adjudged insolvent on the 
on a* petition presented on the 
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4. That the said transfers (or payments &c.) having been made 

within three months from the date of the presentation of the appli- 

action are fraudulent and void as against your petitioner. 

( 

Your petitioner therefore humbly prays that the Court may be 
pleased to annul the same under the provision of Sec. 54 of Act V. 
of 1920. 

And your petitioner shall 

N.B * — Schedule A should specially stat€ all the items required to 
be stated in Form 16. 


Form NOi 18. 

Application for Prosecution under Sec. 69. 

In the Court of 

. Insolvency Case No. of 

In the matter of .\. B., an Insolvent. 
The humble petition of C. 1). the Heceiver appointed 
in the above case. 

llBSPECTFULIiY SHKWETH : 

1. That afte^' the appointineiil of your petitioner as Receiver 
your petitioner culled upon A. H, the said insolvent to produce before 
him all books of account and furnish him with correct inventories of 
his property and list of his creditors and to attend before him for 
examination in respect of his property or creditors 

2. That the said insolvent A. B. wilfully failed to perform the 
duties imposed upon him as stated above and failed to deliver up 
possession of the property mentioned in Schedule A. hereto annexed 
which is divisible amongst his creditors and Avhich is for the time being 
in his possession or under his control, to your petitioner or Receiver. 

Or 

3. That the said insolvent A. B. fraudulently with intent to con- 
ceal the state of his affairs and to prevent equal distribution of his 
property amongst the general body of his creditors, 

(*) has destroyed or otherwise wilfully prevented or purposely 
withheld the production of his day books, ledgers, cash 
books, order registers, diaries, &c. (or any other docu- 
ments) relating to his estate which are subject to investi- 
'gniion under the Act, Or 
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(it) has kept or caused ‘to be kept false books, of accounts, Or 

(iii) has made false entries in or withheld entries from or 
wilfully altered or falsified his books of account relating 
-- to his business, Or, * 

4. That the said insolvent w^ith intent to diminish the sum to 
be divided amongst his creditors or to give preference among his 
creditors. 

(i) has discharged or concealed tlie following debts due to or 

from him, 

(ii) has charged, mortgaged or concealed pro|:erty mentioned in 

>Sohedule B. annexed herewith. 

Your petitioner therefore humbly prays that A. H. the said in- 
solvent may be dealt with under Sec. 69 of Act V. of 1920. 

And your petitioner shall 

Forni Nik 19. 

Memorandum of Appeal under Sec. 75 against order annulling 
a voluntary transfer, under Sec. 63. 

In the Court of the District Judge of 
(In its Insolvency Jurisdiction) 

A. B. of , Appellant 

versus 

C. D. of Jlerciver, liespoiidcnt. 

The appellant, above-named, being dissatisfied with the order 
of the Subordinate Judge of , dated the passed in 

ics insolvency jurisdiction iji In.soIvency Case No. of 

begs to prefer this appeal from the said order on the following amongst 
other grounds : — 

GROUNDS. 

1. For that the learned Judge lias erred in law' in throwing the 
onus of proof that the appellant is a purchaser in good faith and for 
valuable consideration upon the appellant. 

2. For that the learned Judge should have held that it was 

upon the Receiver to prove W’ant of hona fuJes and valuable considera- 
tion before he could succeed .on his xjetition for annulment of the 
transfers in favoui; of the appellant which were voidable and not 
void. • . 
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3. For that the learned Judge should have held on the evidence 
placed before him that the appellant was a purchaser in good faith 
and for valuable consideration. 

4. For that, (he learned Judge is wrong in his conclusion that 
the appellant is not a bona fide purchaser for valuable consideration. 

3. For that upon the facts and circumstances of the case the 
learned Judge should not have annulled the transfer. 

1 certify that i have carefully examinejl the records of the case, 
and in my opinion there are good grounds of appeal as set forth above 
and having prepared them 1 undertake to appear and support the 
appeal before the appellate Court at the time of hearing. 

Pleader. 


Form Nik 20. 

Petition for leave to appeal under Bee. 75 (3). 

In the Court of the District Judge of 

Insolvency Case No. of 

The humble petition of A. B. the insolvent in the above case 
Bespiotvullt shbw^eth: 

1. That your petitioner applied for annulment of the order 
of adjudication passed upon your petitioner by this Court on the 
ground that the debts of your petitioner have been paid in full. 

2. That the Court by its order dated has dismissed the 

application of your petitioner on the ground that the payment of 
annas four in the rupee in full satisfaction to all his creditors is not 
payment in full. 

8. That your petitioner is seriously aggrieved with the said 
order and intends to prefer an appeal to the Hon’bUe High Court 
against the said order. 

4. That your petitioner is advised and submits that the matter 
involves a question of law and is a fit case for appeal. 

In the above circumstances your petitioner humbly prays that 
the Court will be plpased to grant him leave to appeal against the 
aforesaid order. 

And for this your petitioner shall. 
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CALCUTTA HIGH COURT. 

NEW PROVINCIAL INSOLVENCY RULES. 


Fublished in the Calcutta Gazette^ dated 8th June 1921, 

1. The following may be cited as ^*The Provincial Insol* 

Framed under Section vency Rules.*' The forms prescribed by 

79 Act V of 1920 these rules, with such variations as circum- 
stances may require, shall be used for the matters to which they 
severally relate. 

(The fonne are produced as Civil Process Forms No, 137 to 
150 in Volume II,) 

2. Every insolvency petition shall be entered in the Register of 
insolvency Jurisdiction, and shall be given a serial number in that 
Register, and all subsequent proceedings in the same mutter shall bear 
the same number. 

3. All insolvency proceedings may be inspected at such times^ 
and subject to such restrictions as the District Judge may prescribe, 
b 3 ’ the Receiver, the debtor, and an 3 ’ creditor who has proved, or any 
legal representative on their behalf. 

Notices. 

4 Whenever publication of any notice or other matter is requir- 
ed by the Act or these Rules to be made in an official Gaaette, a memo- 
randum referring to and giving the date on which such advertise- 
ment appeared shall be filed with the record and noted in the order- 
sheet. 

6. Notice of an order fixing the date of the hearing of a peti- 
tion under Section 19 (2) shall be published in the local official 
Gazette and advertised in such newspapers as the Court may direct.: 
A copy of the notice shall also be forwarded by registered letter to 
each creditor to the address given in the petition. The same pro- 
cedure shall be followed in respect of notices of the date for the con- 
sideration of a proposal for composition or scheme of arrangement 
under Section 38 (1). 

6, Notice of an order of adjudication under Section 30 may, in 
addition to the publication in* the local official Gazette required by 
the Act, be published in such newspapers as the Court ^ may direct. 
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When the debtor is a GoTernment servant, a copy of the order shall 
be sent to the head of the office in which he is employed. The same 
procedure shall be followed in regard to notices of orders annulling 
an adjudication under Section 37 (^). 

7. The notice to be given by the Court under section 50 shall be 
served on the creditor or his pleader, or shall be sent through the 
post by registered letter. 

6. The notice to be issued by the Receiver under section 64 
before the declaration of a final dividend to the persons whose claims 
to be creditors have been notified, but not proved, shall be sent 
through the post by registered letter. 

9. Notices of the date of hearing of applications for discharge 
under Section 41 (i) shall be published- in the local official Gazette 
and in such newspapers as the Judge may direct, and copies shall be 
sent by registered post to all creditors whether they have proved or 
not. 

10. A certificate of an officer of the Court or of the Official 
Receiver, or an affidavit by a Receiver that any of the notices re- 
ferred to in the preceding rules has been duly posted accompanied by 
the Post Office receipt shall be sufficient evidence of such notice 
having been duly^sent to the person to whom the same was addressed. 

11. In addition to the prescribed methods of publication, any 
notice may be published otherwise in such manner as the Court may 
direct, for instance, by affixing copies in the Court-house or by beat 
of drum in the village in which the insolvent resides, 

Beceivers. 

12. Every appointment of a Receiver shall be by order in 
writing signed by the Court. Copies of this order sealed with the 
seal of the Court should be served on the debtor, and forwarded to 
the person appointed. 

13. (1) A Court when fixing the remuneration of a Receiver 
should, as a rule, direct it to be in the nature of a commission or 
percentage of which one part should be payable on the amount realis- 
ed, after deducting any sums paid to secured creditors out of the 
proceeds of their securities, and the other part on the amount dis- 
tributed in dividends. 

(2) When a Receiver realizes the security of a secured creditor, 
the Court may direct , additional remuneration to be paid to him with 
leference to the amount of work which he has done and the benefit 
resulting ^ the creditors. 
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14. The Receiver shall -keep a cash book and. such books and 
other papers as to give a correct view of his administration of the 
estate, and shall submit his accounts at such times and in such forms 
as the Court may direct. Such accounts shall ^ be audited by such 
person or persons as the Court may direct. The costs of the audit 
shall be fixed by the Court, and shall be paid out of the estate. 

15. Any creditor who has proved his debt may apply to the 
Oourt for a copy of the Receiver's Accounts (or any part thereof) 
relating to the estate, as shown by the cash-book up to date, and 
shall be entitled to such copy on payment of the charges laid down 
in the rules of this Court regarding the grant of copies. 

16. In any case in which the debtor proposes a composition or 
scheme under Section 38, the Receiver shall give seven day’s notice 
to the debtor and to every creditor of the time and place appointed 
for such meeting. Such notices shall be served by rogi^>te^ed post. 

Proof of Debts, 

17. A creditor’s proofs should be in Civil Process Form No. 146, 
in Volume 11, with such variations, as circumstances may require. 

18. In any case in which it shall appear from the debtor’s state- 
ment that there are numerous claims for wages by workmen and 
others employed by the debtor, it shall be sufBcient if one proof for 
all such claims is made either by the debtor, or by some other per- 
sons on behalf of all such creditors. Such proof should be in Civil 
Process Form No. 147 in Volume II. 

Procedure where th^. Debtor is a Firm, 

19. Where any notice, declaration, petition, or other document 
requiring attestation is signed, by a firm of creditors or debtors in 
the firm name, the partner signing for the firm shall also add his 
own signature, e.g,, “Brown & Co. •by James Green, a partner in 
the said firm.” 

20. Any notice or petition for which personal service is neces- 
aary shall be deemed to be duly served on all the members of a firm 
If it is served at the principal place of business of the firm within 
the jurisdiction of the Court, on apy one of the partners, or upon 
any person having at the time of service the control or management 
■of the partnership business there. 

21. The provision of the last preceding rule shall, so far as 

the nature of the case wil! admit, apply in the case of any person 
oarrying on business within the jurisdiction in a name or style other 
than his own. * • 
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22. Where a •firm of debtors file an insolvency petition the 
sanie shall contain the names in full of the individual partners, and 
if such petition is signed in the firm name the petition shall be ac- 
companied 6y an affidavit made by the partner who signs the peti- 
tion showing that all the partners concur in the filing of the same. 

2^1. All adjudication order made against a firm shall operate 
as if it were an adjudication order made against each of the persons 
who at the date of the order is a partner in that firm. 

24. In case.s of partnership the debtors shall submit a schedule 
of his separate affairs. 

25. The joint creditors, and each set of separate creditors, may 
severally accept compositions or schemes of arrangement. So far 
as circumstances will allow, a proposal accepted by joint creditors 
may be approved in the prescribed manner, notwithstanding that 
the proposals or proposal of some or one of the debtors made to 
their or his separate creditors may not be accepted. 

26. Where proposals for compositions or schemes are made by 
a firm, and by the partners therein individually, the proposals mado 
to the joint creditors shall be considered and voted upon by them 
apart from every set of separate creditors; and the proposal made 
to each separate .sef< of creditors shall be considered and voted upon 
by such separate set of creditors apart from all other creditors. 
Such proposals may vary in character and amount. Where a com« 
position or scheme is approved, the adjudication order shall be 
annulled only so far a.s it relates to the estate, the creditors of 
which have confirmed the composition or scheme. 

27. If any two or more of the members of a partnership con- 
stitute a separate and independent firm, the creditors of such last- 
mentioned firm shall lie deemed to be a separate set of creditors, 
and to be on the same footing as the separate creditors of any in- 
dividual member of the firm. And when any surplus shall arise 
upon the administration of the assets of such separate or indepen- 
dent firm, the same shall be carried over to the separate estates of 
the partners in such separate and independent firm according ta 
their respective rights^ therein. 

Sale of Immoveable Property of hisolvent. 

28. If no Receiver is appointed and the Court, in exercise of 
its powers under Section 58 of the Act, sells any immoveable pro- 
perty of the insolvent, the deed of sale of the said property shall be 
prepared by the purchaser at his own cost, and shall he signed by 
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the Presiding Officer of the Court. The cost of registration (if any) 
will also be borne by the purchaser. 

Dividends, 

29. The amount of the dividend may, at ^the request and risk 
of a creditor, be transmitted to him by post. 

Summary Adm in istration , 

30. When an estate is ordered to be administered in a summary 
manner under Section 74 of the Act, the provisions of tlie Act and 
Rules shall, subject to any special direction of the Court, be 
modified as follows, namely: — 

(i) There shall be no advertisement of any proceedings in the 
Local Official Gazette or in any newspaper. 

<//) The iietition and all subse<|ueiit proceedings shall he en- 
dorsed “ Summary Case.” 

(in) The notice of the hearing of the petition to the creditors 
shall be in Civil Process Form No. 150 in Volume II. 

<tr) The Court shall examine the debtor as to his affairs, but 
shall not be bcund to call a meeting of creditors, but 
the creditors shall be entitled to be heard and to cross- 
examine the debtor. 

(y) The appointment of a Receiver will often not be necessary, 
and the Court may act under section 58 of the Act in 
order to reduce the cost of the proceedings. 

Cost. 

31. All proceedings under the Act down to and including the 

making of an order of adjudication shall be at the cost of the party 
prosecuting the same, but w)ien an order of adjudication has been 
made, the reasonable costs of the petitioning creditor shall be pay- 
able out of the estate. • 

32. No costs incurred by a debtor of, or incidental to, an ap- 
plication to approve of a composition or scheme, shall be al^)A^ed out 
of the estate, if the Court refuses to approve the composition <'r* 
ficheme. 

II . — Cancel Civil Process Forra.s Nos. 137-150 at pages 417 to 
426, Volume IT, of the Court’s General Rules and Circular Orders, 
Civil, and suhstitvte thereof the following: — 

CIVIL PROCESS No. 137. 

Dbbtor’s Pktition. 

[Seetion of the Provineial Insolvonay Act, IT of 1920.J 

District * , 
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In the Court of the District Judge at 

Petitioner. 

I (a) . ordinarily residing at (or “ carrying on business 


Insert name aud at,” “or personally working for gain at,” or 
‘‘in custody at” ) in consequence of 


ad^ross and description 


of debtor 

(b) State name of the order of (b) being unable to pay my 

VouTt and particulars hereby petition that I may be adjudged 

of decree in respect of * ‘ 

which the order of de- an insolyent. The total amount of all pecu- 

tention has boon made pijihns against me is Rs. 

or by which an order ' . . . 

of attachment has been (c) as set out in detail in Schedule A annexed 


hereunto, which contains the names and 


made against debtor’s 
property. 

(c) State whether, residences, of lU my creditors so far as they 

dSti* are rerared! ^ ascertained by me. 

The amount and particulars of all my property are set out 
in Schedule B annexed hereunto together with a specification 
of all my • property, not consisting of money, and the place or 
ifiaces at which such property is to be found and I hereby declare that 
I am willing to place all such property at the disposal of the Court 
save in so far as it includes such particulars (not being my books of 
account) as are exempted by law from attachment and sale in execu- 
tion of a decree. 

I have not on any previous occasion filed a petition to be adjudged 
ail insolvent, or, I set out in Schedule C particulars (d) relating to 

(d) The particulars my previous petition to be adjudged an 

. p.ii- 
tion has .been 
dismissed reasons 
for such dismis- 
sal 

(it) Where a deb- 
tor has previous- 
ly been adjudged 
an insolv^t con- 
ci.se particulars 
of the insolvency 
including a state- 
ment whether 
any previous ad- 
iiidication has 
been annulled, ^ 
and if so , the 
grounds there 
tor 


Verification clause as in plaints. 


Signatiira 
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CIVIL PROCESS No. 138. 

Notice to oheditors of the hate of hearing of an insolvency 

PETITION. 

[Seeiion 10 of the ProTineial InsolToncy Aet, V of 1920«] 

In the Court of the District Judge at * 

Insolvency Application No. of 19 . 

Whereas A. B. has applied to this Court by a petition, dated 
of 19 , to be declared an insolvent under the Provincial Insolvency 
Act, V of 1920, and your name appears in the list of creditors filed by 
the aforesaid debtor, this is to give you notice that the Court has fixed 
the day of for the hearing of the aforesaid petition 

and the examination of the debtor. If you desire to be represented in 
the matter you should attend in person or by duly instructed pleader. 
The particulars of the debt alleged in the petition to be due to you, 
are as follows. 

Judge. 

Form on the reverse as in C. P. Form No. 1, ante. 

CIVIL PROCESS No. 138. 

Order of adjudication. 

[Seetion 27 of the Provlnoial IniolTeney Aet, Y of 1920.} 

In the Court of the District Judge at 

. Insolvency Application No. of 19. 

Pursuant to a petition, dated against [here insert name, 

description, and address of debtor] and on the application of [here 
insert “ the Ofhrial Receiver’’ or “the debtor himself” or “A. B. of 
a ci^ditor,”] and on reading and hearing it is 

ordered that the debtor be and the said debtor is hereby adjudged 
insolvent. 

It is further ordered that the debtor do apply for his discharge 
within from this date. 

Dated this day of 19 . 

J udge 

CIVIL PROCESS No. m 

Notice of application by unscheduled creditor. 

[SMtfen 88 (8) Aet Y of 1920.] 

In the Court of District Judge at 

In the matter jof an Inaolveni 

No. 


of 19 . 
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To 

Whereas an application has been made to this Court by 
who claims to be a creditor of ^ 

-ivliose application to be declared an insolvent was filed in this Court, 
on the • day of 19 for permission to produce 

•evidence of the amount and particulars of his pecuniary claims against 
the insolvent, and an order directing his name to be entered in the 
schedule as a creditor for the debts which he may prove: This is to 
give you notice that the said application will be heard in this Court 
on the day of 19 , when you should appear persoiiallj", 

or by pleader, if you desire to object to it. 

Given under my hand and the seal of the Court, this the 
day of 19 . District Judge 

Form on the reverse as in C. P. Form No. 1, ante, 

CIVIL PROCESS No. 141. 

ORDER ANNULLING ADJUDICATION. 

[Section 36 of the Provindal Insolveney Aet, Y of 1920.] 

In the Court of the District Judge at 

Insolvency Application No. of 19 . 

Applicant. 

On the application of R. S., of , and on reading 

and hearing , it is ordered that the order of adjudication, 

dated against A. B. of , be and the same is hereby 

annulled. 

Dated this day of 19 . 

CIVIL PROCESS No. 142. 

Notice to creditors of the date of consideration of a composition 

OR SCHEME OF XrRANGEMENT. 

[Seetion 88 (1) of the ProTinoial Ineolvenoy Aet, Y of 1020.] 

In the Court of the District Judge at 

Insolvency application No. of 19 . 

Applicant. 

Take notice that the Court has fixed the day of 

19 , for the consideration of a composition (or scheme of arrangement) 
eubmitted by A. B., the debtor in the above insolvency petition. No 
creditor who has not •proved his debt before the aforesaid date will be 
permitted to vote on the consideration of the above matter. D you 
desire to be represented at abovementioned hearing you should be 
present in person or by duly instructed pleader with your proofs. 

, Judge. 
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Date of^filitjg process 

• ^ 

» 

Date of making over proce.ss to Nazir 

1 

I ■ 



Date on which made over to tlie process-server 


Date of return by i^rocess-server after .service 


Date of return by Nazir to Court ... 


CIVIL PROCESS No. 143. 

- 


List of ckkuitoks kor usk at meeting held for consideration 


OF composition or scheme. 

[Seotioii'38 (2) of the Provineial InsoWency Aet, Y of 1920.] 

Ill the Court of the District Judge at 
In the matter of Insolvency Application No. of 19 . 

Applicant. 

Meeting held at this day of 19 . 


No. 

Names of all 
creditors whose ; 
proofs have been i 
admitted. 

1 

i 

&ere state as to 
each creditor 
whether he voted 
and. if so, 
whether per- 
sonally or, by 
pleader. 

Amount of 
assets 

1 

: Amount of 
admitted, 
proof. 








i 



Total 

• 

j 


i 


Required number of .Majority, 


Rsj. 


Required value. 
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. CIVIL PROCESS No. 144. 

Notice to oreditobs of application fob disohae'oe. 

[Beetion H (1) of iho Pfoiinelftl IniolToney Aet, IT of 1990.] 

In tbe Court of the District Judge at 

Insolvency case No. of 19 . 

I , 

Applicant* 

Take notice that the abovenamed insolvent has applied at the 
Court for his discharge, and that the Court has fixed the day 

of 19 at o’clock for hearing the application. 

Dated this day of 19 . 

Note . — On the back of this notice the provisions of section 42 (1), 
Act V of 1920, should be printed. 

Form on the reverse as in C. P. Form No. 1, ante. 

CIVIL PROCESS No. 145. 

Order of discharge subject to conditions as to earnings, 
after-acqired property, and income. 

[Section 41 (2) (a) (h) or (c) of the Provineial Ineolvency Aet, Y of 1920.] 

Ill thovCdurt of the District Judge at 

Insolvency case No. of 19 

Applicant. 

On the application of , adjudged insolvent on the 

day of 19 , and upon taking into consideration the report of 

the Official Receiver (or Receiver) as to the insolvent’s conduct and 
affairs, and hearing A. B. and C. D. preditors : — 

It is ordered that the insolvent (a) be discharged forthwith; or 
(b) be discharged on the ' , or (e) be dis^ 

charged subject to the following conditions as to his future 
earnings, after-acquired property, and income: — 

After setting aside out of the insolvent’s earnings, after-acquired 
property, and income, the yearly sum of Rs. for the support 

of himself and his family, the insolvent shall pay the surplus, if any 
(or such portion of sAich surplus as the Court determine), of such 
earnings, after — acquired property, and Income to the Court or Official 
Receiver (or Receiver) for distribution, among the creditors in the* 
insolvency. An account shall on the first day of January in every 
year, or within fourteen days thereafter, be filed in these proceedings 
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by the insolvent, setting forth a statement of his receipts from earn- 
ings, after-ac(|tiired property, and income during the year immediately 
preceding fiie said date, and the surplus payable under this order shall 
be paid by the insolvent into Court or to the Official Redbiver (or 
Receiver) within fourteen days of the filing of the said account. 

Dated this day of 19 . 


CIVIL PROCESS No. 146. 


Pboof of Debt : Oenbral Form. 

[Section 10 of the Provincial Insolvency Act, Y of 1020.] 

Insolvency Application No. of 19 . 

Applicant. 


(a) Here insert num- 
ber given in the notice 

1, of (5) 

(b) Address in full. 

1. That the said 

the day of 

to me in the sum of Es. 

(c) State considera-l 
tion and specify the I 
vouchers (if anv) in | 
support of tho claim. I 
or any person by 


(d) Here details of 
securities bills or the 
like 


In the matter of No. (a) of 19 . 

make oath and say (or solemnly 
and sincerely affirm and declare). 
was , at the date of the petition, viz., 
19 and still justly and truly indebted 
a. p for (c) as shown by 

the account endorsed hereon (or the following 
account), viz., for which sum or any part 
thereof I say that 1 have not, nor hath 

order to my knowledge or belief 
for use had or received 

any manner of satisfaction or security what- 
soever save and except the following (d). 


Admitted to vote for Rs. . ^ Sworn at / Deponent’s 

(this day of | Signature. 

Judge or Official Receiver, j . before me t 

Commissioner. 


CIVIL PROCESS No. 147. 

Proof of debt of workmen. 

[Seeilon 40 of the Provincial Insolvency Act, T of 1920.] 

In the Court of the District Judge at * 

Insolvency Application No. of 19 . 

I (a) of (b) make^oath and say: — (or solemnly and sincerely affirm 
and declare). 
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(a) Fill in fuU name, That (c) ^ at the date of the ad- 

address and, occupation judication, viz., the day of 19 

^abovenamed justly and truly indebted to 

debtor dr the foreman the several persons whose names, addresses 
of the abovenamefd deb- , , . . .v j i 

tor or on behalf of the descriptions appear in the schedule en- 

workmen and others dorsed hereon in sums severally set against 

nTm^^ebtor.^^ above- names in the sixth column of such 

(c) “I” or ‘Hhe said” schedule for wages due to them respectively 

(d) ”My employ” or ‘ .u . , - 

‘‘the employ of the workmen or others in (d) in 

abovenamed debtor.” respect of services rendered by them 
respectively to (e) during such periods before the date of the 

receiving order as are set out against their respective names in the 
fifth column of such schedule, for which said sums or any part thereof, 
1 say that they have not, nor hath any of them had or received any 
manner of satisfaction or security whatsoever. 

Judge- or Official Recieiver. Sworn at | Deponent’s 

I this day of -I Signature. 
Admitted to vote for lls. ) before me i 

Commissioner. 

" CIVIL PROCESS No. 148. 

Order appointing a receiver. 

[Section 66 of the Provincial Insolvency Act, Y of 199Q0 

In the Court of the District Judge at 
In the matter of an Insolvent. 

No. OF 19 . 

Whereas A. B., was adjudicated an insolvent by order of 

this Court, dated , and it appears to the Court that the ap- 

pointment of a Receiver lor the property of the insolvent is 
necessary : — 

It is ordered that a receiving order be made against the insolvent 
and a receiving order is hereby made against the insolvent and A. B. 

of [or the Official Receiver] is hereby constituted Receiver of 
the property of the said insolvent. And it is further 

ordered that the said Receiver (not being the Official Receiver) do give 
security to the extent of and thj^t his remuneration be fixed 

at 

Dated 


Judge. 
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CIVIL PROCESS No. 149. 

Notice to pebbons claiming to be creditors of intention to 

DECLARE FINAL DIVIDEND. 

[Seetion M of the Provindal InsolTeney Aet, Y of 1920.] « 

In the Court of the District Judge at 
In the matter of Insolvency Application No. of lU . 

Applicant. 

Take notice that final dividend is intended to be declared in the 
above matter, and that if you do not establish your claim to the satis- 
faction of the Court on or before the day of 19 

or such later day as the Court may fix, your claim will be expunged, 
and I shall proceed to make a final dividend without regard to such 


claim. 




Dated this 

To X. Y. 

day of 

19 . 

Receiver. [Address.] 


Form on the reverse as in C. P. form No, I, ante. 


CIVIL PROCESS No. 150. 

Summary administration notice to (creditors. 

[Seeiion 74 of the Provineial Insolveney Act, V of 1920.] 

In the Court of the District Judge at 

Insolvency case No. of 19 . Applicant. 

Take notice that on the day of 19 , the above- 

named debtor presented a petition to this Court praying to be adjudi- 
cated an insolvent and that on the day of 19 , the 

Court being satisfied that the property of the debtor is not likely to 
exceed Rs. 500, directed that the debtor’s estate be administered in a 
summary manner and appointed the day of 19 , for 

the further hearing of the said peition.and examination of the said 
debtor. 

Also take notice that the Court may on the aforesaid date then and 
there proceed to adjudication and distribution of the assets of the 
aforesaid debtor. It will be open to you to appear and give evidence 
on that date. Proof of any claim you desire to make must be lodged 
in Court on or before that date. 

Given under my hand and the seal of this Court 
day of 19 . ^ 


thia 

Judge. 



ALLAHABAD HIGH COURT NEW RULES. 1922. 

Bales fnunad onder Sec. 79 of the Provlnetel Insdmner Aet, Y of 1990. 

t 

Published in the Allahabad (razette dated the 22nd April, 1922. 

The following amendments are made in the General Rules (Civil) 
of 1911/ with the previous approval of Government as required by 
.section 79 of the Provincial Insolvency Act V of 1920 : — 

For the rules in Chapter XIX substitute the following rules : — 

1. These rules may be cited as “ The Agra Provincial Insolvency 
Rules.” The forms Nos. 1.S8 to 152 (shown in Volume II, Appendices) 
with such variations as circumstances may require shall be used for 
the matters to which they severally relate. 

2. Every insolvency petition shall be entered in the Register of 
Insolvency Petitions (Form No. 80) to be maintained in all courts 
•exercising insolvency jurisdiction and shall be given a serial number 
in that register and all subsequent proceedings in the same matter 
shall bear the same number. 

3. All insolvency proceedings may be inspected by the Receiver, 
the debtor, and anjc, creditor who has tendered proof of his debts, or 
any legal representative on their behalf at such times and subject to 
the same rules as other court records. 

Notices, 

4. Whenever publication of any notice or other matter is required 
by the Act to be made in an o£&cial gazette, or is required by the 
rules framed under the Act to bq made in a local newspaper, a 
memorandum referring to and giving the date of such advertisement 
shall be filed with the record .and noted in the order sheet. 

5. Notice of an order fixing the date of the hearing of a petition 
under section 19 (2) shall, in addition to the publication thereof in 
the local official gazette as required by the Act, be also advertised in 
osuch newspaper or newspapers as the court may direct. 

A copy of the notice shall also be forwarded by registered letter 
to each creditor to the address given in the petition. The same pro- 
cedure shall be followed in respect of notices of the date for con- 
sideration of a proposal for comp08ition%r scheme of arrangement 
under section 38 (1). 

6. Notice of an order of adjudication under section 30 which is 
required by the Act to 1^ published in the local official gazette shall 
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also be published in such local newspaper or newspapers as the court 
may think fit. When the debtor is a Government servant, a copy of 
the order shall be sent to the Head of the office in which he is 
employed. ^ * 

The same procedure shall be followed in regard to notices or orders 
annulling an adjudication under sec^tion 37 (2). 

7. The notice to be given by the court under section 50 shall be 
served on the creditor or his pleader or shall be sent through the post 
by registered letter. 

8. The notice to be issued by the Receiver under section 64 before 
the declaration of a final dividend to the persons whose claims to be 
creditors have been notified, but not proved, shall be sent through the 
post by registered letter. 

9. Notices of the date of hearing of applications for discharge 
under section 41 (1) shall be published in the local official gazette and 
in such local newspapers as the Judge may direct and copies shall be 
sent by registered post to all credit<jrs whether they have proved or not. 

10. A certificate of an officer of the court or of the Official 
Receiver or an affidavit by a Receiver that any of the notices referred 
to in the preceding rules has been duly posted accompanied by the 
post office receipt, shall be sufficient evidence of such notice having 
been duly sent to the person to ^hom the same was addressed. 

11. In addition to the prescribed methods of publication any 
notice may be published otherwise in such manner as the court may 
direct, for instance by affixing copies in the court-house or by beat of 
drum in the village in which the insolvent resides. 

Receivers. 

12. Every appointment of a Receiver shall be by order in writing 
signed by the Court. Copies of this order sealed with the seal of the 
court shall be served on the debtor, and forwarded to the person 
appointed. 

13. (a) A court when fixing the remuneration of a Receiver shall 
as a rule direct it to be in the nature of a commission or percentage 
of which one part shall be payable on the amount realized, after 
deducting any sums paid to secured creditors out of the proceeds of 
their securities, and the %ther part on the amount distributed in 
dividends. 

(b) When a Receiver realizes the security of a secured creditor 
the court may direct additional remuneration to be paid to him with 
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reference to the amount of work done by him and the benefit resulting 
therefrom to the creditors. 

14. The Receiver shall keep a cash book and such books and 
other papers as to .give a correct view of his administration of the 
estate, and shall submit his accounts in such forms as the court may 
direct. Such accounts shall be audited by such person or persons as 
the court may direct. The costs of the audit shall be fixed by the 
court and shall be paid out of the estate. 

15. The Receiver shall ordinarily deposit the money realized by 
him in the Government Treasury or whenever for any particular 
reason any money in any case is placed in a bank approved by the 
court in fixed deposit bearing interest, the amount of interest shall 
be credited to the estate. 

16. The Receiver shall submit to the court each quarter not later 
than the 10th day of the month next succeeding the quarter to which 
it relates, an account showing all the receipts and disbursements in 
the case or cases in which he is Receiver. 

17. Whenever there are no funds in the estate and the Receiver 
receives financial help from any creditor he should show in the accounts 
of the estate the amount so received. 

18. Any creditob who has proved his debt may apply to the (?ourt 
for a copy of the Receiver’s accounts (or any part thereof) relating 
to the estate, as shown by the cash book up to date, and shall be 
entitled to such copy on payment of the charges laid down in the 
rules of this Court regarding the grant of copies. No court-fee will 
be required for such copies. 

19. In any case in which a meeting of creditors is necessary and 
in any case in which the debtor proposes a composition or scheme 
under section 38, the Receiver* shall give at least 14 days’ notice to 
the debtor and to every creditor of the time and place appointed for 
each meeting. Such notices shall be served by registered post. 

Proof of debts, 

20. A creditor’s proof may be in form No. 143 in the Appendix 
with such variations as circumstances may require. 

21. .In any case in which it shall appear from the debtor’s 
statement that there are numerous claims for wages by workmen and 
others employed by the debtor, it shall be sufficient if one proof for 
all such claims is made either by the debtor or by some other person 
on behalf of all such creditors. Such proof should he in Form No. 144 
in the Appendix. 
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Procedure where the debtor is a fitm. 

22. Whei*e any notice, declaration, petition or other document 
requiring attestation is signed by a firm of creditors or debbors in the 
firm’s name, the partner signing for the firm shall also add his own 
signature, e.g. ** Brown & Co., by James Green, a partner in the 
said firm.” 

23. Any notice or petition for which personal service is necessary 
shall be deemed to be duly served on all the members of a firm if it 
is served at the principal place of business of the firm within the 
Jurisdiction of the court upon partners, or upon any person having at 
the time of service the control or management of the partnership 
business there. 

24. The provisions of the last preceding rule shall, so far as the 
nature of the case will admit, apply in the case of any person carrying 
on business within the jurisdiction in a name or style- other than his 
own. 

2o. Where a firm of debtors file an insolvency petition the same 
shall contain the names in full of the individual partners, and if such 
petition is signed in the firm’s name the petition shall be accompanied 
by an affidavit made by the partner who signs the petition showing 
that all the partners concur in the filing of the same. 

26. An adjudication order made against a firm shall operate as 
if it were an adjui|ication order made against each of the persons who 
at the date of the order is a partner in that firm. 

27. In cases of partnership the debtors shall submit a schedule 

of their partnership affairs, and each debtor shall submit a schedule 
of his separate affairs. * 

28. The joint creditors, and each set of separate creditors may 
severally accept compositions or schemes of arrangements. So far as 
circumstances will allow, a proposal accepted by joint creditors may 
be approved in the prescribed manner notwithstanding that the 
proposals or proposal of some or one of the debtors made to their or 
his separate creditors may not be accepted. 

29. Where proposals for compositions or schemes are made by a 
firm, and by the partners therein individually, the proposal made to 
the joint creditors shall be considered and voted upon by them apart 
from every set of separate creditors; and the proposal made to each 
separate set of creditors shall be considered and voted upon by such 
separate set of creditors apart from all otiier creditors. Sqch proposal 
may vary in character and amount. Where a composition or scheme 

23 
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is approved the adjudication order shall be annulled only so far as it 
relates to the estate, the creditors of which have confirmed the com- 
position or scheme. 

30. If any tw<5 or more of the members of a partnership constitute 
a separate and independent firm, the creditors of such last^mentioned 
£rm shall be deemed to be a separate set of creditors, and to be on the 
same footing as the separate creditors of any individual member of 
the firm. And when any surplus shall arise upon the administration 
of the assets of such separate or independent firm, the same shall be 
carried over to the separate estates of the partners in such separate 
and independent firm according to their respective rights therein. 

Ap 2 >lications and notices, 

31. (a) Every application to the court either by the Ueceiver 
or by any creditor, or by any person either claiming to be entitled 
to any alleged assets of the debtor, or complaining of any act of the 
Ueceiver, and in particular, and without prejudice to the generality 
of this rule, for an order deciding any question under sections 4, 51, 
52, 63, 64 and 55 or any one of them, shall (unless otherwise provided 
by these rules, or unless the court shall in any particular case otlier- 
wise direct) be made by application in writing and shall be supported 
by an affidavit by the applicant. 

(b) Every such application shall state in substance the nature of 
the order or relief applied for, the section of theaiAct under which 
such application is made the grounds upon which such order or relief 
is claimed, and the sections of any other Act relied upon. 

(c) Every such application shall also state whether the applicrant 
desires or intends to' call witnesses at the hearing in support thereof 
and shall specify wiUi precise identification the documents upon which 
the applicant intends to rely. 

(d) Where such application is made by an applicant other than 
the Receiver, a copy, of such application, and a copy of the affidavit 
in support thereof shall be served upon the Receiver, together with 
copies of the documents upon which the applicant intends to rely as 
mentioned in sub-section (c) hereof, unless the number or volume of 
such document is exceptionally great in which case notice of the fact 
shall be given to the Receiver, and an opportunity shall be afforded to 
the Receiver of examining the originals seven clear days at least before 
theitearing. 

<e) Where such application is made by the Receiver, the affidavit 

■ i- a 

id support thereof shall identify any statement of the debtor made to 
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the Receiver, which is either on the file or in the Receiver’s possession 
and on which the Receiver intends to rely. 

(/) Any party to the application shall be entitled to nispect the 
original of any document which has been either filed, or mentioned hi 
the affidavit made in support of such application, or of which any 
copy has been exhibited to such affidavit. 

io) A copy of every application mentioned in sub-section (a) hereof, 
and of the affidavit in support of such application shall be served upon 
the Receiver whether or not any relief or order is expressly claimed 
against him. 

Sale of immoveable proit€>tiy of insolvent. 

32. (If no Receiver is appointed and the court, in exercise of its 
powers under section o8 of the Act, sells any immoveable i)roperty 
of the insolvent the deed of sale oi the said property shall be prepared 
by the purchaser at his own cost and shall be signed by the presiding 
officer of the court. The cost of registration [if any] will also be 
borne by the purcha.ser.) 

Dividends. 

33. The amount of the dividend may at the request and risk of 
the creditor be transmitted to him by post. 

^ Siimmari/ .-id ministration. 

34. When an estate is ordered to be administered in a summary 
manner under section 74 of the Act, the iirovisions of the Act and 
Rules shall, subject to any speciaj direction of the Court, be modified 
4is follows, namely : — 

(i) There shall be no advertisement of any proceeding in the 
official gazette or a local paper. 

(ii) The petition and all subsequent proceedings shall be endors- 
ed “ summary case.” 

(Hi) The notice of the hearing of the petition to the creditors 
shall be in Form No. 151 in the Appendix. 

(iv) The court shall examine the debtor as his affairs but shall 
not be bound to call a meeting of creditors, but the creditors 
shall be entitled to be heard and to cross-examine the 
debtor. 

{v) The appdintment of a Receiver will often not be necessary 
and the oourt may act under section 58 of the ^ot in order 
to reduce the cost of the proceedings. 
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Costs, 

35. All proceedings under the Act down to and including tho 
making of an order, of adjudication shall be at the cost of the party 
prosecuting the same, but when an order of adjudication has been 
made, the costs of the petitioning creditor shall be taxed and be 
payable out of the estate. 

36. No costs incurred by a debtor of, or incidental to, an appli- 
cation to approve of a composition or scheme, shall be allowed out of 
the estate if the court refused to approve the composition or scheme. 

37. Where an order of adjudication is made on a debtor’s 
petition, and the court is satisfied that the debtor is unable to pay 
the cost of publication in the local official gazette, of the notice 
required by section 30 of the Act, the court shall direct that such cost 
be met from the sale proceeds of the property of the insolvent. If 
the insolvent has no property, or if the sale proceeds are insufficient,, 
such cost or the irrecoverable balance thereof shall be remitted. 



THE MADRAS PROVINACIAL INSOLVENCY 
RULES, 1922. 

{JiJotiiicaHon published in the ** Fort St. George Gazette ** 
of the 26th April 1922.] , 

By virtue of the provisions of section 79* of the Provincial 
Insolvency Act, 1920, and of all other poaers thereunto enabling, and 
with the previous sanction of His Excellency the Governor in Council, 
the High Court of Judicature at Madras has made the following rules 
for carrying into effect the provisions of the said Act: — 

1. These Rules may be called ** The Madras Provincial Insolvency 
Rules, 1922,” and shall apply to all proceed- 
Title and application under the Provincial Insolvency Act, 

1920, in any Court subordinate to the High (^^ourt of Judicature at 
Madras. They shall come into force on the first day of May 1922 and 
shall apply to all proceedings thereafter instituted and, as far as may 
be, to ail proceedings then pending. 

if. The forms mentioned in these Rules are the forms in the 
Appendix hereto and shall be used with such 
Forms variations as circumstances may require. 

III. (1) In these Rules, unless there is anything repugnant in the 

subject or context, the Act ” means the 
Definition. Provincial Insolvency Act, 1920; 

” the Court ” includes a Receiver when exercising the powers of 
the Court in accordance with section 80 of the Act; 

** Receiver ” means a Receiver appointed by the Court under 
section 56 (1) of the Act; 

” Interim Receiver ” means a Receiver appointed by the Court 
under section 20 of the Act; 

proved debt ” means the claim^ of a creditor so far as it has 
been admitted by the Court. 

(2) Save as otherwise provided all words aiid expressions used in 
these Rules shall have the same meaning as those assigned to them in* 
the Act. 

IV. (1) Every petition, application, affidavit or order in any 

proceeding under the Act or under these 
^^Cause title and num- ^ headeJl by a cause-title* in 

Form No. 1. 

(2) When an insolvency petition is admitted, the chief ministerial 
officer of the Court shall assign a distinctive serial number to the 
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petition and all subsequent proceedings on the petition shall bear that 
number. 


V. (1) When an insolvency petition presented by a creditor ia 
Creditor , to furnish admitted, the creditor shall within seven 
copies of his petition days thereafter furnish a copy of the peti- 
tion for service on the debtor or, if there are more debtors than one^ 
as man 3 ^ copies as there are debtors and the chief ministerial officer 
wf the Court shall sign the copy or copies if on examination he finds 
them to be correct. 


(2) The copy shall be served together with the notice of the order 
fixing the date for hearing the petition on the debtor or upon the 
person upon whom the Court orders notice to be served. 

Vr. The particulars to be given under 
section 13 (1) of the Act shall be in Form 
No. 2. 


Particulars 
tor’s petition 


in deb- 


VII. If a debtor against whom an insolvency petition has been 
admitted dies before the hearing of the peti- 
foS®hSri?g the Court may order that notice of tho 

order fixing the date for hearing the peition 
shall be served on his legal representative or on such other person as 
the Court may think fit in the manner provided for the service of 
summons. v 


VIII. (1) Unless otherwise ordered, all claims shall be proved by 
affidavit in Form No. 3 in the manner 
Proof of debts. provided in section 49 of the Act, provided 

that before admitting any claim the Court may call for further 
evidehce. , 


(2) The affidavit may be made by the creditor or by some person 
authorized by him, provided thdt if the deponent is not the creditor, 
the affidavit shall state the deponent’s authority and means bf 
knowledge. 


(3) As soon as may be after proof of any debt is tendered, the 
Court shall by order in writing admit the creditor’s claim in whole or 
in part or reject it, provided that when a claim is rejected in whole or 
in part the order shall state briefly the reasons for the rejection. 

(4) A copy of every order rejecting a claim, or admitting it in 
part only, shall be sent by the Court by registered post to the person 
making the claim within seven days from the date pf the order. 
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Consideration of 
compositions and 

schemes of arrange- 
ment. 


IX. As soon as the schedule of creditors has been framed a copy 

thereof shall, if a Receive.r or Interim Re* 
Schedule of creditors. ceiver has been appointed, be supplied to 

him, and all subsequent entries and alterations made therein shall be 
communicated to the Receiver or Interim Receiver. • 

X. (1) If a debtor submits a proposal under section 38 (1) of the 

Act, the Court shall fix a date for the consi- 
deration of the proposal and notice thereof 
together with a copy of the terms of the 
proposal shall be sent to every creditor who 
has proved. 

(2) At the meeting for the consideration of the proposal the debtor 
shall be entitled to address the Court in person or by pleader in support 
of the proposal and every creditor who has proved shall be entitled in 
peqRon or by pleader to question the debtor and to address the Court. 
Xr. (1) Every appointment of a Receiver or Interim Receiver 
shall be by order in writing signed by the 
Court. Copies of this order sealed with the 
seal of the Court shall be served on the de- 
btor and forwarded to the person appoint- 


Appointment of, and 
security from. Receiver 
and Interim Receiver. 


ed. 


(2) Every Receiver or Interim Receiver other than an Official 
Receiver shall be required to give such security as the Court thinks fit. 

(3) The Court shall not require an Official Receiver to give security. 

(4) III cases where the Official Receiver is empowered to make 
orders of adjudication, he shall send a copy of every order of adjudica- 
tion made by him to the Court in which the proceedings are pending 
and may apply that he may b^ appointed Receiver for the property 
of the insolvent. 

(5) The Court may thereupon appoint the Official Receiver to be 
receiver for the property of the insolvent and, unless it sees fit to do 
so, it shall not be necessary to give notice of the application to any 
person. 

Provided that any party to the proceedings may apply to the 
Court, upon notice to the Official Receiver and the insolvent, that the 
appointmtnt of the Official Receiver may be set aside or that a special 
receiver may be appointed in his place. 

XII. (1) The Court may remove or discharge any Receiver or 

Removal or discharge Interim Receiver other than an Official 

of Receiver or Interim Receiver, and any Receiver or Interim 

Receiver. ’ 
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• 


Receiver so removed or discharged shall, unless the Court otherwise 
orders, deliver up any assets of the debtor in his hands and any 
books, accounts or other documents relating to the debtor’s property 
which are in his possession or under his control to such person as the 
Court may' direct. 

(2) If an order of adjudication is annulled, the Receiver (if any) 
shall, unless the Court otherwise orders, deliver up any assets of the 
debtor in his hands and any books, accounts or other documents 
relating to the debtor’s property which are in his possession or under 
his control to the debtor or to such other person as the Court may 
direct. 


XIII. Every Receiver or Interim Re- 
ceiver shall be deemed for the purpose of the 
Act and of these rules to be an officer of the 
Court. 

XIV. (1) Every application to the 
Court made by a Receiver or an Ini&rim 

Receiver shall be in writing. 

(2) The Court may order that notice of any application by the 
Receiver or Interim Receiver and of the date fixed for the hearing of 
the application shall be sent by registered post to all creditors who 
have proved. . 


Receiver or Interim 
Receiver an officer of 
the Court. 


Applications by Re- 
ceiver or Interim Recie- 
ver. 


XV. (1) Tlibv remuneration of Receivers or Interim Receivers 
Remuneration of Re- other than Official Receivers shall be in such 

ceivers. proportion to the amount of the dividends 

distributed as the Court may direct, provided that it does not exceed 
five per centum of the amount of the dividends. 

(2) If a Receiver other than the Official Receiver has been 
appointed in an insolvency in which the Court makes an order approv- 
ing a proposal under section 38 •(?) of the Act, the remuneration to be 
paid to the Receiver shall be fixed by the Court, and the order 
appioving the proposal shall make provision for the payment of the 
remuneration and shall be subject to the payment thereof. 

XVI. (1) Unless the Court otherwise directs the Receiver or 

Interim Receiver shall as soon as may be 
Receivers report. appointment, and in any case 

before the hearing of the debtor’s application for discharge draw up a 
report upon the cause of the debtor’s insolvency, the conduct of the 
debtor so far as it may have contributed to his insolvency and also his 
conduct during the insolvency proceedings in all matters connected with 
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such proceedings, and in particular such report shall state (a) whether 
the value of the debtor’s assets is less than half his upsecured liabilities 
and, if so, whether that fact is due to circumstances for which the 
debtor cannot justly be held responsible, (h) whether the. debtor has 
omitted to keep such books of account as are usual and ptoper in the 
business carried on by him and as sufficiently disclose his business 
transactions and financial position within the three years immediately 
preceding his insolvency, (c) whether the debtor has continued to trade 
after knowing himself to be insolvent, (d) whether the debtor has 
contracted any debt provable under the Act without having at the time 
of contracting it any reasonable or probable ground of expectation 
that he would be able to pay it, («) whether the debtor has failed 
to account satisfactorily Tor any loss of assets or for any deficiency of 
assets to meet his liabilities, (/) whether the debtor has brought on, 
or contributed to, his insolvency by rash and hazardous speculations 
or by unjustifiable extravagance in living or by gambling or by cul- 
pable neglect of his business affairs, (g) whether the debtor has within 
three months preceding the date of the presentation of the petition 
when unable to pay his debts as they became due given an undue 
preference to any of his creditors, (h) whether the debtor has on any 
previous occasion been adjudged an insolvent or made a composition 
or arrangement with his creditor, and (i) whether the debtor has 
concealed or removed his property or any part of it or has been guilty 
of any other fraud or fraudulent breach of trust. 

(2) If the debtor submits a proposal under section 38 (1) of the 
Act, the Receiver shall state in his report whether in his opinion the 
proposal is reasonable and is likely to benefit the general body of the 
creditors and shall state the reasons for his opinion. 

XVII. Unless the Court otherwise directs, the debtor shall 

Debtor to furnish furnish ‘the Jleceiver or /wfcrm Receiver or, 
accounts. if a Receiver or Interim Receiver has not 

been appointed, the Court, with a trading account, and an account 
showing all mon^s and securities paid, disposed of or encumbered, or' 
recovered by or from the debtors or on his account and his income and 
the source thereof for such period as the Receiver or Interim Receiver 
or, if a Receiver or Interim Receiver has not been appointed, the 
Court may direct, provided that the Receiver or Interim Receiver 
shall not, without the previous sanction of the Court, direct the debtor 
to furnish accounts for more than two years before the date of the 
presentation of the insolvency petition. 
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. XVIII. (1) The Receiver or Interim Receiver shall keep a cash 
book and such books and other papers as are 
Receiver s accounts. necessary to give a correct view of his admin- 
istration of the estate^ and shall submit his accounts at such times 
and in sucH forms as the Court may direct. Such accounts shall be 
audited by such person or persons as the Court may direct. The 
costs of the audit shall be fixed by the Court and shall be paid out of 
the estate. 


(2) The accounts of Official Ueceivers shall be audited annually by 
the Accountant-General. 

(3) The cost of such audit, calculated at 12 annas per Rupees one 
hundred on the amount realized since the last audit of the estate con- 
cerned, shall be paid by the Official Receiver from such amount and, 
in case a distribution thereof to creditors is ordered in any year before 
the audit has taken place, shall be reserved for such payment from 
the amount otherwise available for distribution. 

XIX. (1) No dividend shall be distri- 

Distribution of buted by a Receiver without the previous 

dividends. sanction of the Court. 

(2) Notice in Form No. 8 or Form No. 9, as may be appropriate, 
that the distribution of a dividend has been sanctioned shall be sent 
by the Receiver or, if there is no Receiver, by the Court to every 
creditor, who has proved a debt, by registered post within one month 
from the date of the order sanctioning the distribution. 

(3) The amount of any dividend due to a creditor may at his 
Tiequest he transmitted to him by postal money order at his risk and 
expense and, if the amount does not exceed Rs. 5, shall be so trans- 
mitted, unless he appears to claim it hi person or by duly authorized 
agent before the Receiver or, if there is no Receiver, before the Court 
within two months from the date of the order sanctioning the distri* 
biition of the dividend. 

(4) An order shall not be made under section 65 of the Act with- 
out giving the Receiver opportunity to show cause why the order 
should not be made. 

XX. (1) An application for discharge 

Application for shall not be heard until after the schedule of 

discharge. creditors has been framed. 

(2) Every creditor who has proved shall be entitled in person or 
by pleader to appear at the hearing and oppose the discharge, pro- 
vided that he has served upon the insolvent and upon the Receiver (if 
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any) not less than seven days before the date fixed for the hearing, a 
notice stating the grounds of his opposition to the discharge. 

(3) A creditor who has not served the prescribed notices shall not, 
unless the Court otherwise directs, be permitted to oppose the dis* 
charge of the debtor^ and a creditor who has served the* prescribed 
notices shall not be permitted, unless the Court otherwise directs, to 
oppose the discharge on any ground not specified in the notice. 

(4) At the hearing of the application the Court may hear any 
evidence which may be tendered by a creditor who has served the 
prescribed notices, or by the Receiver, and also any evidence which 
may be tendered on behalf of the debtor and shall examine the debtor,, 
if necessary, for the purpose of explaining any evidence tendered and 
may hear the Receiver, the debtor, in person or by pleader, and any 
creditor, in person or by pleader, who has served the prescribed 
notice. 

XXI. (1) The notices to be given under sections 19 (2), 30, 37 (2), 
38 (IX and 41 (1) of the Act shall be published 
Notices. Fort St. George Gazette in English, 

in the District Gazette in English and in the language of the Court 
and in such other manner, if any, as the Court may direct, and copiea 
of the notices in English and in the language of the Court shall be 
affixed to the notice-board of the Court. 

(2) The notices to be given under sections 19 (2), 38 (1), and 41 (1) 
of the Act shall be published and affixed in the manner provided in 
paragraph (1) of this rule not less than fourteen days before the date 
fixed for the hearing of the application, the consideration of the pro- 
posal, or the hearing of the application for discharge as the case may 
be. 

(3) Notice of the date fixed for th^ hearing of an insolvency peti- 
tion under section 19 (1) of the Act shall be sent by the . Court by 
registered post, if the petition is by the debtor, to all creditors men- 
Inoned in the petition, and if tHe petition is by a creditor, to the 
debtor, not less than fourteen days before the said date. 

(4) The notice to be given under section 33 (3) of the Act shall 
be served only on the debtor and on the creditors who have proved their 
debts and may, if the Oo>urt so directs, be served on any or all such 
creditors by registered post. 

(5) Notice of the date fixed for the sonsideration of a proposal 
under section 38 (1) of the Act shall be sent by the Court by registered 
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post to all creditors who have tendered proof of their debts not less 
than fourteen days before the said date. 

(6) Notice of the date fixed for the hearing of an application for 
discharge under section 41 (1) of the Act shall be despatched by the 
Court by registered, post to all persons whose names have been entered 
in .the schedule of creditors not less than fourteen days before the 
said date. 

(7) The notice to be given under section 64 of the Act shall be 
sent by the Receiver by registered post to all persons whose claims 
to be creditors have been notified but not proved not less than one 
calendar month before the limit of time fixed for proving claims. 

(8) It shall not be necessary to give notice of the date to which 
the hearing of a petition or of an application for discharge or the con- 
sideration of a proposal is adjourned. 

(9) The notice of an order of adjudication to be published under 
section 30 of the Act shall contain a satement that creditors should 
prove their, claims as scon as possible and that a claim may be proved 
by delivering or sending by registered post to the Court or Official 
Receiver, as the case may be, an affidavit in Form No. 3. 

XXII. (1) All proceedings under the Act down to and including 
the making of an order of adjudication shall 
Costs. party prosecuting 

them; but when an order of adjudication has been made, the costs of 
the petitioning creditor including the costs of^the publication of all 
Gazette notices required by the Act or Rules which, by the Act or 
Rules, the petitioning creditor is required to pay shall be taxed and 
be payable out of the estate. 

(2) Before making an order in an insolvency petition presented 
by a debtor, the Court may reiquire the debtor to deposit in Court a 
sum Ruffioient to cover the costs of sending the prescribed notices of 
the hearing of petition and the costs of the publication of all Gazette 
notic«)s required by the Act or Rules which, by the Act or Rules, the 
debtor is required to pay. 

(3) The cost of the publication in the Gazette: 

(a) An order fixing the date for the hearing of an insolvency 
petition under section 19 (2) shall, when the petition is by 
the creditor, be paid by the creditor, and, when the petition 
is by debtor, be paid out of the sum deposited in Court 
by the debtor under rule XXII (2). « 
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(h) Notice of a proposal for a composition under section 88 (1) 
and notice of an application for discharge under section 
41 (1) shall be paid by the debtor. ^ 

(4) The publication in the Gazette of — • 

(a) Notice of adjudication under section 30, 

(h) Notice to creditors whose claims have been notified but not 
proved under section 64, 

(c) Notice of an order annulling an adjudication under section 
31 shall be free of charge. 

(5) No costs incurred by a debtor of, or incidental to, an applica- 
tion to approve a composition or scheme shall be allowed out of the 
estate if the Court refuses to approve the composition or scheme. 

(6) If the assets available are not sufficient in any case for taking 
proceedings necessary for the administration of the estate, the Re- 
ceiver or Interim Receiver or Official Receiver, as the case may be, 
may call upon the creditors or any of them to advance the necessary 
funds, or to indemnify him against the cost of such proceedings. Any 
assets realized b^’ such proceedings shall be applied, in the first place, 
towards the repayment of such advances, with interest thereon at 6 
per cent, per annum. 


Summary 

tration. 


XXIII. — If the Court makes an order 
adminis- under section 74 of the Act that the debtor’s 

* estate be administered in a summary man- 

ner— 

(a) the petition and all subsequent proceedings shall be endorsed 
“ Summary Case 

(b) the Receiver or Interim Receiver shall not carry on the busi- 
nesss of the debtor under clause (c) of section 59 of the Act, nor institute 
any suit under clause (d) of the said section, nor accept as the consi- 
deration for the sale of any property of the debtor a sum of money 
payable at a future time under clause (/), nor mortgage nor pledge 
any part of the property of the debtor under clause (p). 

XXIV. All insolvency proceedings may be inspected at such times 

Inspeetion of proceed- subject to such restrictions as the Court 

“B®- may prescribe by tho Receiver or Interim 

Receiver, the debtor, any creditor who has proved or any legal repre- 
sentative on their behalf. 

XXV. All Courts and Official Receivers shall maintain registers 

_ , . . of (1) insolvency petitions received, (2) in- 

aintenance o regis- gQiyency petitions disposed of, and (3) pro- 
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<;eedings in insolvency subsequent to orders of adjudication in tiie 
Forms Nos. 4, 5 and 6 in the appendix to these rules. They shall also 
eubmit to the High Court on the 15th day after the close of each 
quarter a return of ‘all proceedings in insolvency in Form No. 7. 

XXVI. In addition to the registers prescribed in rule XXV, 

Maintenance of regis- Official Receivers shall maintain (i) a divi- 
ters. dend register, (2) a register of assets and (3) 

a document register (inventory) in Forms Nos. 10, 11 and 12 appeiid- 
^ed to these rules. 

^ XXVII. Expenditure incurred by an Official Receiver and his 

staff on journeys undertaken for the purpose 

Expenditure on jour- administration will be recoverable by the 
neys undertaken for ^ 

purposes of administra* Official Receiver from the assets of the 

estates or estates concerned in accordance 
with the rules made by the High Court from time to time on that 
behalf. 


XXVII r. (1) When any petition, notice or other document is 
Proceedings by or by a firm of creditors or debtors in the 

against a firm. firm’s name, the partner signing for the 

firm shall add also his signature in the following manner, ** B and 
«Co., by A. B. a pawner in the said firm.” 

(2) Any petition or notice of which personal service is necessary 
shall be deemed to be duly served on all members of the firm, if it is 
eerved at the place of business of the firm in India upon any one of the 
partners or upon any person liaving at the time of service the (control 
or management of the partnership business there. 

(3) When the firm of debtors file an insolvency petition, the same 
‘shall contain the names in full of the individual partners, and, un]e.ss 
it is signed by all of them, it shall be accompanied by the affidavit 
of the partner signing it that all the partners concur in the filing 
of the same. 

(4) When a creditor files an insolvency petition against a firm, the 
'Same shall state the names of the individual partners so far as the 
eame are known to the petitioner, and the debtors shall together with 
their schedule of affairs file an affidaidt setting out the names in full 
of the individual partners. 

(5) An order of adjudication shall be made against the partners 

individually. / 

(6) The debtors shall submit a schedule of their partnership 
affairs and each debtor shall submit a schedule of his separate affairs.. 



BY HIS MAJESTY’S HIGH COURT OF JUDICA'TURE 
AT BOMBAY. APPELLATE SIDE. 

THE BOMBAY PROVINCIAL INSOLVENCY 
RULES, 1924. * 

No. 6730. — By virtue of the provisions of section 79 of the Pro- 
vincial Insolvency Act. (V of 1920), and of all other powers thereunto 
enabling, the High Court of Judicature at Bombay, has with the 
previous sanction of His Excellency the Governor in Council, and in 
supersession of the Bombay Provincial Insolvency Rules, 1909, 
made the following rules for carrying into effect the provisions of the* 
said Act: — 

I* — The rules may be called “ The Bombay Provincial Insolvency 
Rules, 1924,” and shall apply to all proceedings under the 
Provincial Insolvency Act, 1920, in any Court subordinate to the High 
Court of Judicature at Bombay.' They shall come into force on the'lst 
day of December, 1924, and shall apply to all proceedings thereafter 
instituted and, as far as may he, to all proceedings then pending. 

II. — The forms mentioned in these rules are the forms in the 
Appendix hereto and shall be used with such variations as circumstances 
may require. 

III- — (1) In these rules unless there is anything repugnant in the 
subject or context. — ’ 

“the Act” means the Provincial Insolvency Act, V of 1920; 

“ the Court ” includes a receiver when exercising the powers 
of the Court in accordance with section 80 of the Act; 

“ receiver ” means a receiver appointed by the Court under 
section 66 (1) of the Act, and (except Avhere the context 
otherwise requires) includes an Official Receiver; 

“ interim receiver ” means receiver appointed hj^ the Court 
under section 20 of the Act ; 

“ proved debt ” means the claim of a creditor so far as it has 
been admitted by the Court. 

(2) Save as otherwise provided, all words and expressions used in 
these rules shall have the same meaning as tho^e assigned to them in 
the Act. 

Petitions. 

IV- — (1) Every^ insolvency petition shall be entered in the Register 
of Insolvency Petitions to be maintained in Form No. 17 in all Courts 
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exercising insolvency jurisdiction and shall be given a serial number 
in that register and all subsequent proceedings in the same matter 
shall bear tl^ same number. 

(2) Every petitian, application, affidavit or order in any proceeding 
under the Act or under these rules shall be headed by a cause-title 
in Form No. 1. 

- V.— (1) When an insolvency petition presented by a creditor is 
admitted, the creditor shall, within seven days thereafter, furnish a 
copy of the petition for service on the debtor or, if there are more 
debtors than one, as many copies as there are debtors, and the chief 
ministerial officer of the Court shall sign the copy or copies if on 
examination he finds them to be correct. 

(2) The copy sliall be served together with the notice of the order 
fixing the date for hearing the petition on the debtor or upon the 
person upon whom the Court orders notice to be served. Such notice 
may, in the discretion of the Court, require the debtor to file a schedule 
containing all the particulars mentioned in section 13 (d) and (e) 
within such time not being less than ten days from date of service of 
notice as the Court shall determine. 

VI. — debtor’s petition shall be in Form No. 2 a creditor’s 
petition shall be in Fbrm No. 3. 

VII. — If a debtor against whom an insolvency petition has been 
admitted dies before the hearing of the petition, the Court may order 
that notice of the order fixing the date for hearing the petition shall 
be served on his legal representative or on such other person as the 
Court may think fit in a manner provided for the service of summons. 

Proof of Debts. 

VIII. — (1) Unless othorwiw drdered, all claims shall bo proved by 
affidavit in Form No. 7 in the manner provided in section 49 of the 
Act, provided that before admitting any claim the Court may call for 
further evidence. 

(2) The affidavit may be made by the creditor or by some person 
authorised by him, provided that if the deponent is not the creditori 
the affidavit shall state the deponent’s authority and means of 
knowledge. 

(8) As soon as may be after proof of any debt is tendered, the 
Court shall, by order in writing, admit the creditor’s claim in whoto 
or in part or reject it, provided that when a claim is rejected in whole 
or in part thd order shall state briefly the reasons for the rejection. 
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(4) A copy of every order rejecting a claim, or. admitting it in 
part only, shall be sent by the Court by registered post to the person 
making the claim within seven days from the date of the order. 

IX. — ^In any case in which it shall appear from the del/tor’s state-^ 
nient that there are numerous claims for wages by workmen and 

ers employed by the debtor, it shall be sufficient if one proof for 
all such claims is made either by the debtor, or by some other person 
on behalf of all such creditors. Such proof should be in Form No. 8.. 

Schedule of Creditors. 

X. — ^As soon as the schedule of creditors has been framed, a copy 
thereof shall, if a receiver has been appointed, be supplied to him, and 
all subsequent entries and alterations made therein shall be communi- 
cated to the receiver, except in cases where the Official Receiver himself 
frames such schedule under section 80. 

Scheme. 

XI. — (1) if a debtor submits a proposal under section 38 (1) of the- 
Act, the Court shall fix a date for the consideration of the proposal, 
and notice thereof togeher with a copy of the terms of the proposal 
shall be sent to every creditor who has proved. 

(2) At the meeting for the consideration of the proposal the debtor 
shall be entitled to address the Court in person or by pleader in sup- 
port of the prosal, and every creditor who has proved shall be entitl- 
ed in person or by pleader to question the debtor and to address the 
Court. • 


Rooeivors. 

XII. — (1) Every receiver or interim receiver other than the Official 
Re<?eiver shall bo required to give such security as the Court thinka 
fit; provided that a Nazir, or Deputy Nazir, or other Government 
Officer who is appointed a receiver or interim receiver ex-officio, and 
who has already under the Public Accountants* Default Act XII of 
1850, or otherwise, given security, that is still valid, for the due 
account of all monies which shall come into his possession or control by 
reason of his office, shall not be required to give such security unless, 
owing to the extent of the assets likely to be realised, or for other 
special reasons, the Court thinks it desirable to do so. 



370 PROVINCIAL INSOLVENCY ACT, 1920. 

(2) The Court shall not require an Official Receiver to give security 
an each case in which he acts under section o7 (2); but he shall, pre- 
vious tt> his admission, or within such further time as the Court may 
•allow, give general security by entering into a recognizance with onq 
more sufficient sureties in Form No. 16 or by depositing Governnient 
Securities, in such time as the High Court may fix in this behalf. 

(3) Where a petition is referred to an Official Receiver for dis- 
posal in exercise of his powers under section 80, the Court ordinarily 
shall, when the debtor is the petitioner, and may, when a creditor is 
the petitioner, at the same time appoint him an interim receiver under 
section 20, and confer on him all the powers conferable on a receiver 
under Order XL, rule (1) (d), of the Civil Procedure Code. Such 
-Official Receiver, upon making an order of adjudication, shall at 
once apply to the Court for an order appointing, him Receiver for 
the property of the insolvent under sections 56 and 57. The Official 
Receiver should at the same time submit a draft order in Form No. 6, 
w'ith the necessary modications, for signature and sealing. 

XIII. — ^The Court may remove or discharge any receiver other 
than an Official Receiver, and any receiver or interim receiver so 
removed or dicharged, or any Official Receiver suspended or dismissed 
by the Local Government, shall unless the Court otherwise orders, 
deliver up any assets of the debtor in his hands and books, accounts 
•or other documents relating to the debtor's propert 3 ’' which are in liis 
possession or under his control to such person as the Court may 
•direct. 

(2) If an order of adjudication is annulled, the receiver (if any) 
shall, unless the Court otherwise orders, deliver up anj’ assets of the 
•debtor in his hands and an^* books, accounts or other documents relat- 
ing to the debtor's property which are in his possession or under 'his 
•control to the debtor or to such other person as the Court may direct. 

XIV. — Every receiver or interim receiver shall be deemed for the 
purpose of the Act and of these rules to be an officer of the Court. 

XV. — (1) Every application to the Court made by a receiver or 
•an interim receiver shall be in writing. 

(2) The Court may order that notice of any application by the 
receiver and of the date fixed for the hearing of the application shall 
he sent by registered post to all creditors who have proved. 

XVI. — (1) The remuneration of receivers other than Official Re- 
ceivers shall be in such proportion -to the amount of the dividends 
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distributed as the Court may dir^t, provided that it does not exceed 
five per centum of the amount of the dividends. 

(2) When a Receiver realizes the security of a secured creditor, the 
Court may direct additional remuneration to be paid to * him with 
reference to the amount of work which he has done and the benefit 
resulting to the creditors. 

(3) If a Receiver other than the Official Receiver has been ap> 
pointed in an insolvency in which the Court makes an order approving 
a proposal under Section 39 of the Act, the remuneration to be paid 
to the Receiver shall be fixed by the Court, and the order approving 
the proposal shall make provision for the payment of the remuneration 
and shall be subject to the payment thereof. 

XVII. — The Receiver in making his report shall state whether in 
his oxiiiiion any of the facts mentioned in Section 42, Sub-clause (1), 
of the Act exist, and if the debtor makes a proposal under Section 38(1) 
of the Act, the Receiver shall state in his report whether in his opinion 
the proposal is reasonable and is likely to benefit the general body of 
the creditors and shall state the reasons for his opinion. 

XVIIl. — If the Court directs, the debtor shall furnish the Receiver 
or, if a Receiver has not been apxmiiited, the Court, with a trading 
account, and an account showing all inoneys and securities paid, dis- 
posed of or encumbered, or recovered by or from the debtor or on his 
account and his income and tiie source thereof for such ];>eriod as the 
Receiver or , if a Receiver has not been appointed, the Court may 
direct: provided that the Receiver shall not, without the previous 
sanction of the Court direct the debtor to furnish accounts for more 
than two 3 'ears before the date pf the presentation of the insolvency 
petition. 

XIX. — (1) Tht Receiver shall keep a cash book and such fooks and 
other papers as are necessary to give a correct view of his administra- 
tion of the estate, and shall submit his accounts at such times and in 
euch forms as the Court may direct. Such accounts shall be audited 
by such person or persons as the Court may direct. The costs of the 
audit shall be fixed by the Court and shall be paid out of the estate. 

(2) Any creditor who has proved his debt, or the debtor, shall be 
entitled to obtain a copy of the Receiver’s accounts (or any part there- 
of) relating to the estate on payment of the legal fees therefor. 

XX. — ^The Receiver shall deposit all valuable securities for safe 
custody with the Nazir or, if so ordered by the Court in the Imp'eriaJ 
Bank of India, and whenever a sum exceeding Rs. 500 shall stand to 
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the credit of any one estate, the Receiver shall give notice thereof to 
the Court, and, unless it shall appear that a dividend is about to be 
immediately declared, he shall obtain the Court’s order to invest the 
same in a Promissory ^Note of the Government of India or in Post Office 
C'ash Certificates. 


Dividends. 

XXI. — No dividend shall be distributed by a Receiver without the 
previous sanction of the Court. 

XXII. — The amount of the dividend may, at the request and risk 
of the creditor, be transmitted to him by post. 

Discharge. 

XXIII. — (1) An application for discharge shall not ordinarily be 
heard until after the schedule of creditors has been framed and the 
Receiver has submitted his report. The Receiver, if he is in a position 
to make it and has not already done so, shall file his report in Court 
not less than fourteen days before the date fixed for the hearing of the 
application. 

(2) Every creditor who has proved shall be entitled in person or 
by Pleader to appear at the hearing and oppose the discharge : pro- 
vided that he has served upon the insolvent and upon the Receiver 
(if any) not less than 7 days before the date fixed for the hearing a 
notice stating the ground of his opposition to the discharge. 

(3) A creditor who has not served the prescribed notices shall not, 
unless the Court ottierwise directs, he, permitted to oppose the dis- 
charge of the debtor; and a creditor who has served the prescribed 
notices shall not be permitted, unless the Court otherwise directs, to 
oppose the discharge on any ground not specified in the notice. 

(4) At the hearing of the application the Court may hear any 
evidence which may be tendered by a creditor who has served the pres- 
cribed notices, or by the Receiver, and also any evidence which may 
be tendered on behalf of the debtor and shall examine the debtor, if 
necessary, for the purpose of explaining any evidence tendered and 
ma 3 * hear the Receiver, the debtor, in person or by Pleader, and any 
creditor, in person or by Pleader, who has served the prescribed notice. 

(5) Any case in which the debtbi* fails to apply for his discharge 
within the period allowed by the Court under Section 27 shall be 
brought up for orders under Section 43. If the Court has omitted to 
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specify a period under Section 27(1) and the debtbr has not already 
applied for discharge, the Court upon receipt of the Receiver’s report 
shall fix a period within which the debtor shall apply for an order of 
discharge. Notice of such period shall be given* to the Receiver and 
the debtor, and if on its expiry, the debtor has not applied accordingly, 
the case shall be brought up for orders under Section 43. 

Notices. 

XXIV. — (1) The notices to be given under Sections 30 and 37(2) 
of the Act shall be published in the Bombay Government Gazette, in 
English, and, if the Court so directs, in any suitable English or Ver- 
nacular newspaper and copies of the notices in English and in the 
language of the Court shall be affixed to the notice-board of the Court. 

(2) The notices to be given under Section 19(2), 38(1) and 41(1) 
of the Act shall be published in any suitable English or Vernacular 
newspaper, and if the Court so directs, in the Bombay Government 
Gazette, and copies of the notic'es in English and in the language of 
the Court shall be affixed to the notice-board of the Court. 

(3) Notice of the date fixed for the hearing of an insolvency peti- 
tion under Secrtion 19(1) of the Acjt shall be sent by the Court by regis- 
tered post, if the petition is by the debtor, to all creditors mentioned 
in the petition, and if the petition is by a creditor, to the debtor, 
no less than 14 days before the said date. 

(4) Notice of the date fixed for the consideration of a proposal 
under Section 38(1) of the Act shall be sent by the Court by registered 
post to all creditors who have, tendered proof of their debts not less 
than 14 days before the said date. 

(5) Notice of the date fixed for the hearing of an application for 
discharge under Section 41(1) of the Act shall be despatched by the 
Court by registered post to all persons whose names have been entered 
in the Schedule of creditors not less than 14 days before the said date. 

(6) The notice to be given under Section 64 of the Act shall be 
sent by the Receiver by registered post to all persons whose claims 
to be creditors have been notified but not prgved not less than one 
calendar month before the limit of time fixed for proving claims. 

(7) The notice to be given under Section 33(3) of the Act shall be 
served only on the debtor and on the creditors whose names appear 
it] the Schedule olp creditors and may, if the Court ^ so directs, be 
served on any or all such creditors by registered post. 
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(8) The Court may instead of or in addition to forwarding a 
notice by registered post under the foregoing rules cause it to be 
served in the manner prescribed for the service of summons. 

(9) In addition^ to the prescribed methods of publication any 
notice may be published otherwise in such manner as the Court may 
direct, for instance, by affixing copies in the Court house or by beat 
of drum in the village in which the debtor resides. 

(10) It shall not be necessary to give notice of the date to which 
the hearing of a petition or of an application for discharge or the 
consideration of a proposal is adjourned. 

Summary Administration. 

XXV. — ^When an estate is ordered to be administered in a sum- 
mary manner under Section 74 of the Act, the provisions of the Act 
and rules shall, subject to any special direction of the Court and in 
addition to* the modifications contained in Section 74, be modified as 
follows, namely : — 

(t) There shall be no advertisement of any proceedings in a 
local paper. 

(ii) The petition and all subsequent proceedings shall be en> 
dorsed Summary Case 

(in) The notice of the hearing of the petition to the creditors 
shall be in Form No. 15. 

(iv) The Court shall examine the debtor as to his affairs but 

shall not be bound to call a meeting of creditors, but the 
creditors shall be entitled to be heard and to cross- 
examine the debtor. 

(v) The appointment of le Keceiver will generally not be neces- 

sary, and the Court may act under Section 58 of the Act 
in order to reduce the cost of the proceedings. 

Sale of immoveable property of debtor. 

XXVI. — If no Receiver is appointed and the Court, in exercise 
of its powers under Section 58 of the Act, sells any immovable pro- 
perty of the debtor, the deed of sale of the said property shall be 
prepared by the purchaser at his own cost and shall (subject to any 
modifibations the Court thinks necessary) be signed by the Presiding 
Offioer nf the Court. 
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Costs. 

XXVIT. — (1) All proceedings under the Act down to and includ- 
ing the making of an order of adjudication shall Jbe at th^ cost of the 
party prosecuting them; but when an order of adjudication has been 
made, the costs of the petitioning creditors shall be taxed and be pay- 
able out of the estate. 

(2) Before making an order in an insolvency petition presented! 
by. a debtor, the Court may require the debtor to deposit in Court a 
sum sufficient to cover the costs of sending the prescribed notices of 
the hearing of petition. 

(3) No costs incurred by a debtor of, or incidental to, an applica- 
tion to approve a composition or scheme shall bt allowed out of the 
estate, if the Court refuses to approve the composition or scheme. 

(4) Whenever a creditor presents an insolvency petition he shalt 
deposit in Court the sum of Bs. 150 to cover expenses. Such deposits 
shall be paid out of the first available assets realised. 

Procedure where the Debtor is a Firm. 

XXVIII. — (1) Where any notice, declaration, petition or other 
document requiring attestation is signed by a firm of creditors or 
debtors in the firm name, the partner signing for the firm shall also 
add his own signature, c.f;., Brown Co., by James Green, a part- 
ner in the said firm.” 

(2) Any notice or petition for which personal service is necessary,, 
shall be deemed to be duly seryed on all the members of a firm if it ia 
served at the principal place of business of the firm within the juris- 
diction of the Court, on any one of the partners, or upon any person 
having at the time of service the control or management of the part- 
nership business there. 

(3) The provisions of the last preceding rule shall, so far as the 
nature of the case will admit, apply in the case of any person carrying 
on business within the jurisdictin in a name or style other than bis 
own. 

(4) Where a firm of debtors file an insolvency petition the samo 
shall contain the names in full of the individual partners, and if suck 
petition is signed in the firm name the petition shall be accompanied 
by an affidavit made by the partner who signs the petition showing 
that all the partners concur in the filing of the same. * . 
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(5) An adjudication order made against a firm shall operate as 
if it were an adjudication order made against each of the persons who 
•at the date of the order is a partner in that firm.. 

(6) In < cases of partnership the debtors shall submit a schedule 
of their partnership affairs, and each debtor shall submit a schedule 
of his separate affairs. 

(7) The Joint creditors, and each set of separate creditors, may 
severally acKopt compositions or schemes of arrangement. So far as 
oircumtances will allow, a proposal accepted by Joint creditors may 
be approved in the prescribed manner, notwithstanding that the pro- 
posals or proposals of some or one of the debtors made to their or his 
separate creditors may not be accepted. 

(8) Where proposals for compositions or schemes are made by a 
firm, and by the partners therein individually, the proposals made 
to the Joint Creditors shall be considered and voted upon by them 
•apart from every set of separate creditors; and the proposal made 
to each set of creditors shall be considered and voted upon by such 
separate set of creditors apart from all other creditors. Such pro- 
posal may vary in character and amount. Where a composition or 
scheme is approved, the adjudication order shall he annulled only so 
far as it relates ^ the estate, the creditors of which have confirmed 
4}he composition or scheme. 

(8) If any two .or more of the members of a partnership consti- 
tute a separate and independent firm, the creditors of such last- 
mentioned firm shall be deemed to be a separate set of creditors, and 
fo be on the same footing as the separate creditors of any individual 
member of the firm. And when any surplus shall arise upon the 
•administration of the assets of such separate or independent firm, the 
same shall be carried over to the separate estates of the partners in 
•such separate and independent firm according to their respective 
rights therein. 

Inspection of Prooeedings. 

XXIX. — ^All insolvency proceedings may be inspected at such 
times and subject to such restrictions as the Court may prescribe by 
the Receiver, the debtor, any creditor who has proved or any legal 
representative on their behalf. 

PIOMlors’ Fees. 

XXX. — ^The fees allowed to Pleaders as costs in any proceedings 
•under the Act shall be such as are allowed under the rules of the 
Oourt for a jnlscellaneous proceeding. 



APPENDIX, 

Form No. 1. 

General Title. 


Ill the Court of 

Insolvency Petition No. of 19 

In the matter of 

Expart e (here insert “the debtor*’ or “A.B. a creditor” or 
“ the Oificial Receiver ” or “ the Receiver ”). 


Form No. 2. 

Debtor’s Petition. 


(Title.) 


(a) Insert name and 
address and descrip- 
tion of debtor. 

(b) State name of Court 
and particulars of 
decree in respect of 
which the order of 
detention has been 
made or by which an 
order of attachment 
has been made 
against debtor’s pro- 
perty, 

(o) State whether and 
how any of the deb.s 
are secured. 


be ascertained by me. 


i (a) ordinarily residing at, 

(or “ carrying on business 
at,” or “ personally working for gain at ” 
or “ill custody at ” ) in 

consequence of the order of (b) 
being unable to pay iny debts, hereby peti- 
tion that I may be adjudged an insolvent. 
Tl^e total amount of all pecuniary claims 
against me is Rs. (a) 

as set out in detail in Schedule A an- 
nexed hereunto, which contains the names 
and residences of all my creditors so 
far as they are known to, or can 
The amount and particulars of all 


my property and debts due to me are set out in Schedule B annexed 


hereunto together with specification of all my property, not consisting 
of money, and the place or places at which such property is to be 


found, and I hereby declare that I am willing to place all such pro- 


perty at the disposal of the Court save in so far as it includes such 


particulars (not 'being my books of account) as are exempted by law 
from attachment and sale in execution of a decree. ' . 
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(d) I filed a petition to be adjudged an insolvent in the Court of 

on or about 

and on such petition was adjudged an in- 
solvent in respect of debts totalling ap- 
proximately Rs. against which 

assets were realized to the extent of ap- 
proximately Rs. and a dividend (or “ dividends *’) of 

in the rupee was (or * were ”) declared. I was granted an absolute* 
order of discharge (or I was refused an absolute order of discharge 
and my discharge was suspended for and/or ” 1 waa 

granted an order of discharge subject to the following conditions 

”) on or about 

This adjudication has been annulled on the following grounds 


(d) Strike out the 

whole of this clause 
if the debtor has not 
filed a pravious peti- 
tion to be adjudged 
an insolvent, and 
substitute a state- 
ment to that effect. 


(or ** has not been annulled **) (or for the above from 

and on such petition ’’ substitute) 

** and such petition was dismissed for the following reasons: — 


(Signature). 


(Verification clause as in plaints). 



Schedule A referred to in Form Nob 2. 
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CREDITORS. 
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party must be entered both as a creditor and debtor and the word “ Set-off ” must be written under the amount. 
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Form Not 3. 

Creditor's Petition. 

(Title). • 

(or We, C.D., of 
) hereby petition the Court that A.B. (a> 
ordinarily residing at 
(or “ carrying on business at 
or personally working for gain at 
”,) may be adjudged an 

1. That the said A.B. is justly and truly indebted to me (or us 

in the aggregate) in the sum of Rs. (set out amount of debt or 

debts, and the consideration). 

2. That I (or we) do not, nor does any person on my (or our) 
behalf hold any security on the said debtor’s estate, or any part there> 
of, for the payment of the said sum. 

Or, 

That I hold security for the payment of (or part of) the said sum 
(but that I will give up such security for the benefit of the creditors 
of the said A.B. in the event of his being adjudged insolvent) (or, 
and I estimate the value of such security at the sum of Rs. ). 

Or, 

That I, C.D., one of your petitioners, hold security for the pay- 
ment of, etc. 

That I, E.F., another of your petitioners, hold security for the 
payment of, etc. 

3. That the said A.B. within 3 months before the date of the 

presentation of tliis petition has cK)mmitted the following act (or acts) 
of insolvency, namely, (here .set out the nature and date 

or dates of the act or acts of insolvency relied on). 


I, C.D., of 
& E.F., of 

(a) Insert name, ad- 
dress and descrip- 
tion. 

insolvent and say : — 


(Signature) 


(Verification clause* as in plaints). 
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Form Noi 4» 

Kotioe to creditors of the dote of hearing of an insolYoncy petition — section 19. 

(Title). 

« 

Whereas A.B. hhs applied to this Court, by a petition, dated 
of 19 to be declared an insolvent under the Pro- 

vincial Insolvency Act (V of 1920), and your name appears in the list 
of creditors filed by the aforesaid debtor, this is to give you notice 
that the Court has fixed the day of 19 for the hearing 

of the aforesaid petition and the examination of the debtor. If you 
desire to be represented in the matter you should attend in person 
or by a duly instructed pleader. The particulars of the debt alleged 
in the petition to be due to you, are as follows : — 

Dated this day of 19 . 

Judge. 


Form No. 5. 

Order of Adjudication — section 27. 

(Title). 

Pursuant to a petition dated (here insert name, description 

and address of debtor) and on reading and hearing 

it is ordered that the debtor be and the said debtor is hereby adjudged 
dnsolvent. 

Dated this day of 19 . 

Judge. 


Form No. 6. 

Order appointing a Receiver — section 66. 

^ (Title). 

Whereas A.B. was adjudicated an insolvent by order of 

this Court, dated , and it appears to the Court that 

the appointment of a receiver for the property of the insolvent is 
necessary : 

It is ordered that a receiving order be made against the insolvent 
and a receiving order is hereby made against the insolvent and R. S. 
of (or the Official Receiver) is hereby constituted 

receiver of the property of the said insolvent. 
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And it is further ordered that the said receiver (not being 


If the receiver is a 
Govt. Officer who 
has given security 
that is still valid of 
the kind mentioned 
in the proviso to 
Rule Xll (1), strike 
out this paragraph 
unless the Court spe- 
cially directs him to 
^ve such security. 


Official Receiver) do give security to 
extent of — and that his remuneration 
fixed at . • 


the 

the 

be 


Dated this 


day of 


19 . 


Judge. 


Form No. 7. 

Proof of debt. 

General Form — section 49. 
(Title). 


make oath. 


In the matter of 

{a) Here insert number No. (a) of 19 
given in the notice. r . r 

(b) Address in full. 
and say (or solemnly and sincerely affirm and declare) : — 

That the said , at the date of the petition, viz., the 

day of 19 , and still justly and truly indebted to me 

in the sum of Rs. as. p. , for (c) as shown by the account 

(c) State consideration endorsed hereon (or the following account), 

& specify the vou- . 

chers (if any) in sup- * 

port of the claim. « 

For which sum or any part thereof I say that I have not, nor 
hath any person by (d) order to my Jrnowledge or belief for (d) use 

(d) Here insert words had or rcceiveti any manner of satisfaction 

or security whatsoever save and except the 
following (e) : — 


or 

as 


“my” or “our ’ 
“their** or “his, 
the case may be. 

(e) Here details of secu- 
rities bills or the 
like. 


Admitted to vote for Rs. 


Judge or Official Receiver. 


Sworn at 
this day 

before me. 


Deponent*8 

Signature. 


(Signed) X. Y. 
Designation. 
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Form No. 8. 

Proof of debt of workmen. 

(Title). 

1 (a) of •(b) make oath and say (or solemnly and sincerely affirm 

and declare : — That (c) at the date of 

*** name, adjudication, viz. the day of 

address and occupa- 
tion of deponent. 19 , and still justly and 

(b) The abovenamed indebted to the serveral persons whose 
debtor or the fore- 
man of the above- names, addresses and descriptions appear in 

named debtor or on schedule endorsed hereon in sums 

behalf ot the work- , • 

men & others eni- severally set against their names in the 

named dobtoi^ above- sixth column of such schedule for wages 

(<j) “I” or “the said.** due to them respectively as workmen or 

the *“ 

abovenamed debtor.** dered bj' them respectively to (e) 
^^^named debtor^’ during such periods before the date of the 

receiving order as are set out agains their 
respective names in the fifth column of such schedule, for which said 
sums, or any part thereof, I say that they have not, not hath any of 
them had or received, any manner of satisfaction or security whatsoever. 

Sworn at / 


Admitted to vote for Bs. 


Judge or Official Receiver. 


this day 

before me. 


Deponent’s 

Signature. 

(Signed) X. Y. 
Designation. 


Form No. 9. 

Notiee to creditors of the date of consideration of a 
composition or scheme of arrangement — section 88. 

(Title). 

Take notice that the Court has fixed the day of 19 , 

for the consideration of a composition (or scheme of arrangement) 
submitted by A. B., the debtor in the above insolvency petition. No 
creditor who has not proved his debt before the aforesaid date will be 
permitted to vote on the consideration of the above matter. If you 
desire to be represented at the abovementioned hearing you should be 
present in person or by a duly instructed pleader with your proofs. 

Dated this day of J9 . 


Judge. 
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Form No. 1(L 


Form under seetion 38 (8). 

List of creditors for use at Meeting held for consideration of com-^ 
position or scheme. . * 


(Title). 


Meeting held at this day of 19 . 


i 

Names of all ere- 

Here state as to 
each creditor 

whether he vot- Amount 

Amount 

No. ' ditors whose 

ed, and, if 8o,i of 

whether person-’ Assets. 

of 

proofs “have 

admitted 

been admitted. 

i 

1 

ally or by plea- 
der. 

proof. 



1 i 


! ; 

1 ; 

; i 

Total ... i 


Required number of Majority 

Required value Rs. 


Form No. 11. 

Form of Notice under seetion 64 Notice to persons claiming to be creditors of 
intention to declare final Dividend. 

(Title). 

Take notice that a final dividend is intended to be declared in the- 
above matter, and that if you do not establish your claim to the satis* 
faction of the Court on or before the day of 19 or 

such later day as the Court may fix, your claim will be expunged, and 
T shall proceed to make a final dividend without regard to such claim. 
Dated this day of 19 . 

G. H. Kpceiver, 

(Address). 

To X. y. * . 

25 




S86 PROVINCIAL INSOLVENCY ACT, 1920. 

Form NOk 12. 

Order annulling Adjudieation under seotion 37. 

(Title). 

On the* application of B. S., of , and on reading 

«nd having it is ordered that the order of adjudication 

<lated against A. B., of be 

and the same is hereby annulled. 

Dated this day of 19 . 

Judge. 


Form No. 13. 

Notice to Creditors of Application for Discharge — seotion 41 (1). 

(Title). 

Take notice that the abovenamed insolvent has applied to the 
Court for his discharge and that the Court has fixed the day of 

19 at: o’clock for hearing the application. 

Dated this day of 19 . 

Judge. 

Note , — On the back of this notice the provisions of section 42 (1), 
Act V of 1920 should be printed. 

Form No. 14. 

Order of Disoharge subject to conditions as to earnings, after-acquired 
property and Income. . 

Section 41 (2) (o), (b) or (c). 

(Title). 

On the application of , adjudged insolvent 

on the * day of 19 , and upon taking into consideration 

the report of the Official Receiver (or receiver) as to the insolvent’s con- 
duct and affairs and hearing A. B. and C. D. creditors: 

‘ It is ordered that the Insolvent — 

(a) be discharged forthwith; or 

(b) be discharged on the , or 

■ ;(c):be discharged subject to the following conditions as to his 

' future earnings, after-acquired propwty and income ; — 

After setting aside out of the insolvent’s earnings, after-acquired 
properly, and^income, the yearly sum of Rs. for the support 

of bimscAf and his family, the insolvent shall pay the surplus, if any 
(or sudi portion of such surplus as the Court may determine), 'of such 
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earnings, after-acquired property, and income to th^ Court or Official 
Receiver (or receiver) for distribution among the creditors in the insol- 
vency. An account shall, on the 1st day of January in every year 'or 
within 14 days thereafter, be filed in these proceedings, l^y the insolvent 
setting forth a statement of his receipts from earnings, after-acquired 
property, and income during the year immediately preceding the said 
date, and the surplus payable under this order shall be paid by the 
insolvent into Court or to the Official Receiver (or receiver) within 14 
days of the filing of the said account. 

Dated this day of 19 . 

Judge. 


form No. 15. 

Sumin^y Administration— section 74- 

(Title.) 

Notice to Creditors. 

Take notice that on the day of 19 , the abovenamed 

debtor presented a petition to this Court praying to be adjudicated 
an insolvent and that on the day of 19 , the Court 

being satisfied that the property of the debtor is not likely to exceed 
Rs. 500, directed that the debtor’s estate be administered in a summary 
manner and appointed the day of 19 , for the 

further hearing of the said petition and the examination of the said 
debtor. 

Also take notice that the Court may, on the aforesaid date then 
and there, proceed to adjudication and distribution of the assets of 
the aforesaid debtor. It wiR be open to you to appear and give 
evidence on that date. Proof of any claim you desire to make must be 
lodged in Court on or before that dat)&. 

Given under my hand and the seal of the Court this ■ day of 


Form No. ia ’ 

Recognizance of the Official Receiver and sureties. 

(Rule XIV). 

The Judge of the District Court has approved of 

and allowed this recognizance. 

R. P. H. of, etc., W. B. of, etc., and T. P, of , etc : ; in the District 
Court of * personally appearing, do acknowledge them^ 

selves, and every of them doth a;^n owledge himself to owb the respective- 
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sums of money set opposite to t)ieir respective names in the schedule 
hereto to be paid to Esquire, Judge of the said 

District Court of his successors in office or assigns; and in 

default of p'ayinent .of the said respective sums, the said R. P. H., 
W. B., and T. P. are willing and do agree each for himself, his heirs, 
executors and administrators, by these presents, that the said sums- 
shall be levied, recovered and received of and from them, and every 
of them, and of and from them, and every of them, and of and from 
all and singular the manors, messuages, lands, tenements and heredi- 
taments, goods and chattels of them and every of them wheresover tho 
same shall be found. Witness the day of 19 Whereas 

the Government of Bombay have by an order No. dated the- 

day of 19 , appointed the said R. H. H. Official 

Receiver under Section 67 of the Provincial Insolvency Act (V of 
1920) and he has thereby become liable to give security to be approved 
of by the said District Court. And whereas the said Judge has- 
approved of the said W. B. and T. P. to be sureties for the said R. P. 
H., in the amounts set opposite to their respective names in the 
schedule hereto and has also approved of the above written recogni- 
zance, with the underwritten condition as a proper security to be- 
entered into by the^aid R. P. H., and T. P., and in testimony of such 

approbation Esquire, the judge of the said 

Court, hath signed his name in the margin hereof. 
Now the condition of the abovewritten recognizance is- 
such that if the said R. P. H., his executors or admins- 
trators or any of them do and shall duly account for what the said 
B. P. H. shall receive or get under bis control, or become liable to- 
pay, as Official Receiver at such periods and in such manner as the 
said Courts shall appoint, and puy the same as the said Court direct,, 
then the above recognizance to be void, otherwise to remain in fulfi 
force and virtue. 

The sehadule above referred to. 

B. P. H. , ... thousand rupees. 

W. B. ... ... thousand rupees. 

T. P. ... ... thousand rupees. 

Taken and aoknoaiedged by the abovenamed B. P. H., etc., etc> 



Form No. 17. 

Register of InBoWency Petition^. 
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Bombay, 31st October 1924. j, 

Begistrar. 

<rublishcd ID Bombay Government Gazette for 1924, Part I, pages 2698 to 2713). 
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Abscond from jurisdiction, 153 
Absence from dwelling house, 46 
Abuse of the process of the Court, 
36, 104, no. 

annulment on the ground of, 

164. 

before and after, adjudication 

165. 

Account, boolcs of, 94, 95. 

failure to keep or produce, 
67. 

omission to keep, 182, 184. 
wh( 11 to be produced, 95. 
penalty for failure to produce, 
280. 

reoeirer failing to submit, 241. 
attachment of, 91. 
property includes, 116. 

Act V of 1920, Provincial Insol- 
Vv-ncy Act. 1. 
its extent, 1, 2. 
its operation, 2. 
retrospective effect, 2, 3. 
difference between Act III ofi 
1907 and, 49, 113, 118, 151, 

172. 

Acts of insolvency, available, 5. 
what are, 39, 41. ** 

classification of, 41. 
of agents are acts of princi- 
pal, 40, 48. 

limitation applicable to, 44. 
of a firm, 56 

Additional District Judge, juris- 
diction of, 21. 
not subordinate to, 21. 
appeals from orders of, 298. 

Ad Interim protection, 97, 99. 
leceiver, 89. 

proceediivgs, against insol-i 
vents. 91. 


Adjudication, admission of petition 
I for, 87. 

' order of, 112. 

effect of an order of, 115. 
date of the order of, 157. 
meaning of, 117; 118. 
publication of, 150. 
annulment of, for failure to. 
apply for d'seharge, 187. 
when an abuse, 164. 
effect of annulment of, 169. 
when should be made,, 166. 
proceedings on annulment, 169. 
Concurrent orders of, 187 
lie,, 176. 

transfers made after, 240. 
Administration, of property, 192. 
summary, 291. 
expenses of, 264. 

Admission of petition, 87. 

procedure on, 87. 
[After-acquired property, 115, 138. 
insolvent\s right of suit for, 
141. 

I Agent, acts of insolvency of, 40, 48. 
Commission, 8. 

His lien, 18. 

Agra Tenancy Act, 5, 66. 
Agricultural Tenancy, 5. 

purposes, held or let for, 262. 
holdings, 127. 
sale of, 262. 

|Aggrieved persons, 278, 296. 

Aid by insolvent, 115. 

ATmony, 150. 

Allowance to the insolvent, 271 ^ 
272. 

Ameindment of petition, 77. 
Annulment of adjudication, 163. 
for abuse of process of Court, 
164. 

its effect, ,169, 171, 177. 
when should be made, 166. 
proceediii'gs on, 169. 
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Annulment of Ck:<mposition, 177. 
of adjudication on failure to 
apply for discharge, 187. 
effect of, 187. 
automatic, 188. 
of voluntary transfer, 213. 
Conditions of, 216. 
effect of, 226. 

limitation applicable to, 226. 
of preferences, 227. 
bmitations for, 237. 
Anti-nuptial Settlement, 216. 
Appeal, from (Hourts Subordinate, 
23, 293, 295. 

orders under Sec. 4., 34. 
orders in^ shall be final, 294. 
poivers of the High Courts 1 
revise in, 294. 

Second, 294, 297. 
from orders of the Dislrit 
Court, 294. 
leave for 294, 301. 
limitations for, 294, 301. 
who can, 296. 

by persons, aggrieved. 296. 
to Privy Council, 301. 
against receiver, 271. 
against insolvent, 130. 
by the insolvent, 129. 
Application, fresh on the same 
facts, 80. 
withdrawal of, 82. 

Contents of, 76. 
hearing of, 100. 
disposal of, 112. 

Appointment of interim receiver, 
89. 

of receiver after adjudica- 
tion, 240. 

irbitration, reference to, 265. 
Arrangement, private, 168. 

.Scheme, 171. 

acceptance, by creditors, 173. 
order of approval, 175. | 

Arrears oi rent, 198. I 

Arrest or imprisonment, 48. | 

before adjudication. 97. 
after „ , 150. 

nrotection from, 99. 


Assets, partnership, 9. 
realised 208i 

exceeding liabilities, 65, 109. 
equal to Eight annas in the 
rupee, 182. ^ 

Assignments iior past debts, 43. 
Association or Company, 54. 
Attachment, 64. 

properties exempted from 116. 
of receivers property, 241. 
Auction purchaser, his rights, 36. 
Auxiliary, Courts to be, 303. 
Avoidance, of voluntary transfers, 
213. 

of preferences j 227. 

Vward of Compeiisatioii, 111. 

B 

Bad faith, in drawing up the 
schedule, 77. 

when to he considered, 178, 
284. 

Bar of suit. 111, 270. 

Bare right to sue, 128. 

Barred debt, 168. 

Beiiami transactions, 25. 
Benamidar, 6. 

Bill of exchange, 60. 

Bonafide purchaser, 219. 

Bonafide transactions, protection 
of, 237. 

Books of accounts, 94, 96. 

failure to keep or to produce 
67. 

omissidn to keep, 182, 184. 
when to be produced, 96. 

. vests though exempted from 
attachment, 116. 
penalty for failure to produce, 
280. 

Breach of Contract, 129.. 

Breach of Contract, damages for 
263. 

Breach of trust, 189 
British India, 3 

departing out of 40. 

Business, carry on, 48, 73. 

G 

.Calculation of dividends, 267. 
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Carriage of proo^dings, change in, Contract, breach of, 129, 261. 

.86. Corporation, exemption of, 64. 

Carry on business, 48. 73. Council, Privy, appeal to, 38, 301 

Certificate of coi duct, 290. Court, defined, 6-. 

Changes made J)y Act V of 1920, having jurisdiction, 20. 

103. ' invested by Local Governmeni 

Character of receiver’s interest. 20, 23. 

119. District, 20. 


Charge, how created. 16. 

Charge, mortgage or lien, 15. 
under Sec. 69, 287. 

Choice of secured creditors, 26. 

Civil Court, jurisdiction of, 28. 

Civil Procedure Code, 5, 36, 37, 74, 
78, 294. 

Claim for damages, 7, 129. 

Claim, settlement of, out of Court, 
83. 

Clerk, wages of, 264. 

'Code, Indian Penal, 286. 

Criminal. Procedure, 287. 

Commission agent. 8. 

'Commissioner in insolvency, 23. 

Compensation, award of. 111. 
suit for. 111. 

Composition, or scheme of arrange- 
ment. 171. V, 
creditor assenting to a, 67. 
acceptance by creditors, 173. 
order of approval, 176. 
effect of, 177- 
annulment of, 177. 

Concealment of property. 109. 

Concurrent order of adjudication. 


invested by Local Government, 
20, 23. 

District, 20. 

subordinate to a District Court, 
20, 21, 298. , 

Court of Small Causes, 20. 

power of, to decide questions of 
law end faet, 24. 
its general powers, 34. 
substitution by, 36. 
what should enquire, 51. 
what order should pass, 63. 
competency to enquire liqui- 
dated sum, 61. 

to which applications should be 
made, 69. 

power to enlarge time for dis- 
charge, 114. 

executing decrees, duties of, 

211 . 

its powers, when no receiver, 
203. 

limitation to its powers, 267. 
leave of, for suit, 268. 
sanction of, to sue receiver, 260. 
appeal to, against receiver, 
274. 

to be auxiliary to each other, 

• 303. 

Civil , jurisdiction of, 28. 


167. Civil ,]urisdiction of, 28. 

Conditions of a creditor’s petition^ Costs, 102. 

67. insolvency proceedings, 302. 

secured creditor’s petitions, 67. execution, when 

debtor’s petition, 63, 67. charge, 211. 

for annulment of voluntary CJredit, undischarged insolvent ob- 
transfers, 216. taining credit, 289. 

Consideration, valuable, 219. false 119, 133. 

Consolidation of petitions, 83. Creditor, defined, 6, 67, 00. 


'Contempt of Court, 248. . 
committal for, 248. 
power of District Court to com- 
mit for, 249. 

Contents of petition, 76. 
Contiruanoe of proceedings, 86. 


contingent, 5. 
secured, 4, 63. 

and secured creditor, distinc- 
tion 'between, 236. 
rights of a secured, 116, 141, 
196, 197. 
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Creditor — 

his petition, 49. 
precluded from making peti. 
tion, 59. 

assenting *to a composition. 59. 
his election of remedies, 62. 
schedule of, 153, 161. 
execution, 206. 

«vho has not proved his debts, , 
269. 

Criminal liability after discharge. 
302. 

Crown debts, j^iority of, 264. 

and mortgage, 266. 

Custody, 69, 73. 

D 

Damages, claim for, 7. 

for breach of contract, 129. 
Damdupat, rule of, 202. 

Date of adjudication, 157. 
Dealings, mutual, 193. 

Death, of debtor, continuance of 
proceedings after, 85. 

Debtor, 5. 

his petition for adjudication, 
49, 107. 

conditions of his petition. 63. | 
his duties, 95, 115, 116, 117,1 
his release, 97. i 

his examination, 105. 
dismissal of his petition, 106. 
offences by the, 280. 

Debt, defined, 6. 

provable under the Act, *115. 
154, 156. 

suit in respect of, 115. 
joint, 150. 
barred, 158. 
not provable, 159. 
priority of, 264. 
due to the Crown, 264. 
due to the local authorities. 
264. 

payable at future time, 192. 
Decision, final, 24. . 
res judicata, 27. 
not resjudicata, 30. 
summary, 30. • 

Declaration, of inability to pay, 
47. 


Decrees, execution of, 206. 

limitation applicable to, 305. 
Defects, in Act III of 1907, 68, 112. 
Definitions, 4. 

Delegation of^ jurisdidlion, 215. 

of powers to receiver, 310. 
Departure from old law, 14. 

from jurisdiction, 153. 
Difference, points of bet. Act 111 
of 1907 and Act V of 1920, 49, 
113, 118. 151, 172. 

Discharge, failure to apply for, 64, 
68 . 

Court’s power to enlarge time 
for, 112, 114. 
application, for, 177. 
objection to, 177, 
notice of application for, 177. 
orders to be passed for, 177. 
grant or refasal of, 177. 
suspension of, 177, 181. 
grant of, subject to conditions, 
177. 

effect of, 178, 179. 
procedure at hearing of, 179. 
statutory limitations for, 179. 
its effect, on secured creditors, 
180. 

conditions, 182. 
foreign Court, 182. 
cases in which the Court must 
refuse, 182. 
effect of refusal, 186. 
failure to apply for, effect of, 
187. 

its effect on Crown debts, 189. 
its effect on fraud or fraudu- 
lent breach of trust, 189. 
its effect on debts provable, 
189. 

its effect outside India, 192. 
Discretion, in. the exercise of juris- 
diction finder Sec. 4, 32. 
of Court for release of debtor, 
97. 

in granting an order of dis- 
charge, 179. 

of appeal to Court against re- 
ceiver, 277. 
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Dismissal, for abuse of the process 
of Court, 36. 110. 
of debtor’s petition, 106. 
of creditor’s petition, 106. 
for sufficiwit” cause, 107. 
on the ground of a'ssets exceed- 
ing liabilities, 109. 
for concealment of property, 
109. 

Disposing power. 4. 

of partnership assets, 12. 
of joint Hindu family pro- 
perty, 14. 

Disqualification of an insolvent, 
290. 

removal of, 290. 

Distribution of property. 264. 

rateable, 209. 

District, scheduled, 3. 

Court, 4. 

Courts; Courts having jurisdic- 
tion under the Act, 20. 
judge, 6. 

judge, additional, 21. 

Courts, proceedings in, 34. 
Courts, Courts ^subordinate to, 
20 , 21 . 

Courts, appeal from. 294. 
Courts, appeal to, 23, 294. 
Dividend, calculation of, 267. ' 

sums to be retained in. 267. 
rights of a creditor to, 269. 
final, 269. 
suit for, 270. 

Documents, failure to disclose, 92. 
Domicile, 70. • 

E 

Earnings, personal, 8. 

Effect, retrospective, 2. 

Election of remedies, 62. 279. 
to office, 290. 

Enactments, repealed, 316. 
Enquire, what should, the Court, 
61. . 

Enquires, scope of, 102, 108. 
Equitable, owner, 136. 

Estoppel, 276. 

Evidence, oral, 100. 
quantum .of, 102. 


memorandam of, 100. 
when receiver’s report is, 179* 
Examination of the debtor. 103. 
Exceptions to fraudulent prefer- 
ences, 234. 

Exclusive jurisdiction, 28. 

Exclusion of the period of limita- 
tion, 305. 

Execution of decree, 206. 

Executing Court, duties of, 207. 
Execution costs, first charge, 211. 
Expenses of administration, 264. 
Extravagance, unjultifiable, 183. 

F 

Faith, good, 217, 238. 

bad, 178. 284 
False credit, 119, 133. 

books of accounts. 281 
entries, 281. 

Family, JVtitakshara Hindu Joint,. 
13, 121. 

Dayabhaga Hindu, 125 
firm, Hindu. 125. 

Final decision, 24. 

in appeal, 294, 299. 

Financial position, 183. 

Firm, Hindu family, 125. 
petition against, 50. 
acts of insolvency of, 56. 
Foreign Country, effects of the 
order of discharge in, 192. 
Court, 182. 

Formulas secret, 8. 

Frafid of gomosta, 48. 

or fraudulent breach of trust,. 
183, 189. 

Fraudulent transfer. Classes of. 42. 
intention, 43. 
preference, 44. 

Fresh application for adjudication,. 
53. 

on the some facts, 80. 
Frivolous & Vexatious petitions^ 
111 . 

Furniture. 136. 

Future earnings, 138. * 

property^ 240. 

«c 

Gambling, 183. 
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General rule of interest, 203. 

powers of Courts, 34. 

Gift to wife, 217. 

Gomosta, fraud of. 48. 

Carrying on business by, 49. 
Good faith, 217, 238. 

on whose part, 219. 
Government, Local, investment by, 
20 . 

power to bar application of cer- 
tain stctions, 312. 
sanction of, in framing rules, 
308. • 

Governor-General in Council, 
Sanction of in framing rules. 
308. 


H. 

Hazardous speculation, 183. 

Hearing of petition, proceedure at, 
100 . 

of debtor’s petition, 101. 
of creditor’s 101. 
costs of, 102. 
scope of enquiry at, 102. 
changes made by the new Act, 
103. 

High Court, its power & proce- 
dure. 34, 38. 
appeal to, 294. 
its power of revision, 294. 
leave to appeal, 294. 
limitation for appeals to, 294. 
power to make rules, 307. 
delegation of powers to Official 
receivers by, 310. 
decisions & orders from which 
appeal lies to, 314. 

Hindu family firm, 125. 
property, 13, 121 . 


I 

Immoveable property, 7. 

special provisions in regard 
to, 262. 

Iniprisonment. 40, 48, 287, 
Inability to pay debts, 47, 103. 
Incorporated Ccwipany, 54. 
Incumbrancer in good faith, 216. 


Indian Penal . Code, prosecution 
under, 285. 

Inherent power to release. 36, 99. 
Insolvency, Acts of, 39. 
meaning of, 41.* 

Classification of, 41. 

Insolvency Court, 20. 

power Co-extensive with Civil 
Court, 25. 

exclusive jurisdiction of, 28. 
where ought to exercise juris- 
diction, 29. 

its power to set aside summary 
decision of a Civil Court. 30. 
Law and procedure of, 31, 34. 
petition by or against joint- 
debtors, 62. 

petition, who can present, 58. 
of a debtor, 63. 
of creditor. 67. 

Court to which it shall be 
presented, 69. 

Insolvency petition, contents of, 
75. 

amendment of, 77, 
fresh, 89. 

withdrawal of. 82. 
('Oiisolidatiun of, 83. 
procedure for admission of, 87. 
procedure on admission of, 87. 
procedure at hearing of, 100. 
dismissal of, 106. 
order of adjudication on. 112. 
proceedings, pendency of, 116, 
132. 

receiver in. 258. 

Insolvent, suits and appeals by, 
129. 

against, 130. 

his disqualifications, 290. 
duties of, 95, 115. 
release of. 97. 

his rights to after-acquired 
properties, 138, 141. 
management by and allowance 
to, 271. 

his right to surplus, 273. 
criminal liability of, 288, 
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Intention to defeat pr delay, proof iLandlord and tenant, 9, 267. 


of, 42. 

allegation of, 46. 
presumption of, 46. 

Interest, saleaUle,*’ 24. . 

payable in insolvency, 201, 

267. 

reversioner’s, 128. 

Interim, receiver, 89. 

his status, 91. 

and receiver after adjudica- 
tion. 91. 

proceedings against d^tor, 

97. i 

order of protection, 98. i 


liaw of Insolvency, in Presidency 
towns. 2. 
outside 2. 

Law and procedure of Insolvency 
Court, 31. 

Lease before adjudication 121, 230. 
Leave of Court, suit without, 115, 
131. 

required by the receiver. 255, 
258. 

I appeals by, 294, *800. 

I absence of, 258. 

Letters of administration, 58. 


Inventory, of property, 95. 15. 

Issues in proceedings under sec. | salvage. 17. 
53, 224. I iinnaid venc 


Joint-creditors, 58. 

debtors, petition by or against, 
50. 

debts, 158. 

family property, Hindu, 13, 

121 . 

firm, 125. 

J udgment in rem, 33. 

of the Insolvency Court, has 
the force of a decree, 33, 305. 


unpaid vendor’s, 17, 199. 
partner’s 17. 

Trustees, 17, 

Casti qui Trust’s, 17. 
Insurer’s. 17. 

Solicitors, 17. 

Maritime, 17. 

Judicial, 17. 

Special, 18. 
particular, 18. 
agent’s, 18. 

peculiar features of, 19. 


Jurisdiction, Courts havi^, j^i^i^tion. applicable to annul- 
aurts invested with, 20, 22. voluntary transfers, 

Concurrent. 22. 


to annul voluntary transfers, 
214. 

limitation to, 245, 331. 
objections to, 38. 
to extend time for discharge, 
37. 

inherent, 36. 
original Civil, 34. 
discretionary. 33. 
to decide questions of title, 24, 
27. 


ment of voluntary transfers, 
226. 

prpference, 237. 
to powers of Court, 247. 
to insolvency jurisdiction 247. 
applicable to Acts of insolven- 
cy, 44. 

Act, Secs. 5 & 12, applicable 
to procedings. 301, 305. 
Computation of the period of, 
305. 


Keep house, 45, 46. 

Keep, books of account, 143. 
Knowledge of insolvency. 185. 

L 

Labourer, waged of, 264, 266. 


Limitation for execution of decree 
against insolvent, 305. 
Liquidated Sum, 60. ^ 

Court’s competency to enquire, 
61. 

Lis pendens, 260. * 

Local authourity, 264 290. 



INDEX 


397 


Local Government, power to invest, | when can he prove in insoU 
0.* j vency, 196. 200. 

power to bar application ofjMotive, of fraudulent preference,. 

certain provisions, 312. ‘316. 229. ^ ^ 

Sanction of, in framing rules, -Movables, hypothecation of, 19. 
308. jMutual dealings and set-off. 193. 

M ^ 

iNames and residence of creditors,. 
Magistrate, trial by, of undis-! 75. 

charged insolvent, 289. jNon-Scheduled debts, 161. 
Mahomedan Law, relating to pro-'Notice of suspension of pa^’ment. 


perty.^140. I 

Maintenance is not a debt pro-; 
vable, 98. j 

allowance to insolvents, 272. j 
discharge does not effect re-! 
lease from liability to, I 
189. I 

Management by the insolvent, 271.1 
Marriage, transfers made ^fore! 
and in consideration of,; 
213. i 


an act of insolvency, 40. 
what is not, 47. 
of withdrawal of petition, 82. 
of the admission of petition, 87. 
to creditors, 87, 88. 
to a ueTTior on a creditor's pe- 
tition 87, 88, 100. 
how to be served, 87. 
of order of annulment of adju- 
dication, 169. 

of the order of adjudication, 


Matters to be proved in an in-' 112. 

solvency proceeding, 136. of composition, 173. 

May, 61. of the application for dis- 

Meaning of provable debts and charge, 177. 

proof, 166. of the admission of petition to 

Memorandum of the substance of an executing court, 211, 

the examinotion of the S12. 

debtor, 100. ' of application for annulment 

Method of proof of debts, 192, 204. of voluntary transfers, 226. 

Minor, exempted from adjudica- bonafide purchasers without, 
tion 66. 238. 

his properties do not vesl in to receiver before suit, 261. 
the receiver, 126. * of the final dividend, 269. 

Mitakohara Joint-family property • to show cause why charge 
94, 121. should not be framed under 

Mortgage, difference between; and sec. 69 287. 

charge, 16. 16. contents of, 287. 

Suit, Receiver not a necessary hearing of such, 287. 

party in 142, 198, 264. 0 

of subsequently acquired pro- Objection to jurisdiction, 38, 70. 
perty. 139. Occupancy holdings, 261. 

Mortgagee, a secured creditor, 198, Offences by the debtor, 280. 

199. Official Receiver, appointment of,, 

libt a person proving in Bank- 251, 262. 

rupt estate^ 109. delegation of powers to, 312. 

not bound by .the Insolvency bis remuneration, 261. 
proceedings, 197. resting order in» 262. 
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Official— 

his removal, 253. 
his . duties and powers, 254. 
and Receive, difference be-| 
tween, 265. ' 

Omission to enter properties ini 
schedule. 283. 

Onus of proof under Sec. 4, 32. 
to annul voluntary transfers! 

under sec. 53, 223. 
to annul preferences under] 
sec. 54, 231. 

Operafon of Act V. 1920, 2. 

Oral evidence, memorandum of, 
100 . 

Order, what the Court should pass] 

no. 

of adjrdication, 112. 
effect of, 115. 
of adjudication, from what] 
date it takes effect, 116. 
146. 

of protection, 150. 
of approval of composition^ 175 
Orders and decisions from which] 
appeal lie^^to the High 
Court, 314. 

Order and disposition, goods in 
115, 133. 

Owner, true^ 134. 
reputed, 134. 
legal, 136. 
equitable, 136. 


Parties in appeal, 301. 

Party, is Receiver a necessary, 143 
198. 

Partners. 265. 

Partnership assets, 9, 126. 

property, distribution of 265. 
Past debts, assignment for, 43. 

Pay, unable to , 64. 

Payinent in full, what is, 163, 166 
suspension of, 40. 

Penalties, 280. 

Penalty for failure to apply for] 
discharge, 187. 


Pendency of thu Insolvency pro- 
ceeding, what constitutes, 
116, 132.. 

[Pending proceedings, stay of, 148. 
Pension, political, 78, 127. 

Person, aggrieved by order of Re- 
ceiver, 274, 278, 293, 296. 
Persons, not aggrieved, 278. 

Personal earnings. 8. 

[Petition either by creditor or by 
debtor, 49. 
pre.sentation of, ^49. 
what should the Court enquire 
on, 51. 

what order should the Court 
pass on‘, 53. 
fresh. 53, 80. 
verification of. 74. 
contents of, 75. 
amendment of, 77. 
wi'*‘hdrawal of, 82. 
consolidation of, 83. 
hearing of, 100. 
dismissal of. 106. 
and pleadings, models of, 317. 
presentation of, an act of in- 
solvency, 49. 

by and against Joint-debtors 
or firm, 50. 

frivolous and vexatious. 111. 
Post, proof by, 204. 

Power to cancel concurrent orders 
of adjudicaton, 167. 
'general, of the Court, 34. 
Preference, 45. 
fraudulent, 44. 
avoidance of, 227. 
what is, 228. 
onus of proof of, 231. 
test of, 233. 
under pressure, 234. 
annulment of, 236. 
in favour of a secured crelitor, 


who can apply for setting aside. 
236. 

limitation applicable to annul- 
ment ctf, 237. 

[Prioiity of debts, 204. 
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i^rivate arrangement, 167. Protection of . honafide transac 

Privy <Vncil, right of appeal p ^^^ts and proof meaning 

view of Hindu Law 124. /, 

Procedure of Insolvency Court, 34 . Provident F^nd T8. 

for admission of petition, 87. Publi^ examination, IM. 

1 • « R7 officer, receiver is, 91, 243, 2o9. 

on admssion of petition, »/. otn 

on charge under sec. 69, 287. ' • « t r 

Proceedings change in the carriage ^"^^“^“1. oMhe order of adjudi- 

JnSuan'Hi of, on the death P«rchaser’ in goo^aith, 214. 


of the debtor, 85. i. i • -a 

interim a*inst debtor, 91. ’ 

I 1 1 AO law or ifict, 24. 

on annulment, lou. • i . a. i ux -ir^o 

. oiQ right to debtor, 102. 

ProiTof "Lse of, 36. y«“"tum of evidence, 104. 

Proof, of right 10 present !«>“• p„„d. 79. 

iRasirTn^’h^^Ldous specuation, 
time of. 162. i irq 1R*? 

of debts payable at future time ^^^^ 

ociA Rateable distribution, 200. 

by post, 2m security, 196, 199. 

moc.e V assets, in execution, 208. 

perty, definition 4, 7. ,Re.adjndication, 176. 

transfer o , , . ^ iHec^eiver, appointment of interim^ 

includes personal earnings, ^ * 

includes secret formulas, 8. j • 


192. 

by post, 204 
mode of, 204. 
Property, definition, 4, 7. 
transfer of, 4, 18. 


trust, 8, 96. ! 

inventories, 96. 

Hindu Joint family. 9. 
exempted from attachment 7, 
78, 116, 141.. 
concealment of, 109. 
that vests, lljl ' 
goods order or disposition,* 
116. 

after-acquired, 115. 
what is uot, 126. 
taken in execut'on. 211, 218. 
paying revenue, sale of, 262. 
let or held for agricultural 
purposes, 262. 

omission to enter in scheduje, 
283. 

conceqlpient of, penalty for> 

friction 6f dphtor, 286. 
pi^te^on. interim, -iiSi 

after adjudication, 160. 


his status^ 91. 
after adjudication, 91. 
property vests, in, 116. 
interest in property that vests 
in, 119. 

not a necessary party in a 
mortgage suit, 143, 198. 
his report, 179. 
his report, when evidence, 104 
appointment of, after adjudica- 
tion, 240, 243. 

his remuneration, 241, 260. 
attachment of property of, IMl. 
interim and after . adjudi 'a- 
tion. difference betwco*i. 
243. 

after adjudication, his status, 
243. 

in insovency and in action, lif- 
ference between, 244, 
his duties and. powers, 244, 264. 
what vests in'fSiB. ' 
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Rereiver — 

Court’s power over, 248. 
resisting, 24b. 

power of C\||rt to punish 211). 
his costs, 2^. 


Sale of revenue paying property 
rules of, 262. • 

Sale by the Receiver, 261. 
by Court^ 263. 

Saleable interest, 24. 


Official, appointment of, 261, Savings, 312. 

266. Scheduled Distrcts, 3.. 

power of Court where uo, V63. Schedule of creditors, 163, 161. 
sales by, 257, 261. framing of, 160. 

carrying on business by, 26*^. its effect, 161. 
leave to sue, 268, 269. disallowance and reduction of 

suit against, 260. entries in, ^04. 

appeal to Court against, 274. omission to enter properties in 
a public officer, 91, 243, 269. 283. 


delegation of powers to official. Scheme of arrangement, 171. 

310. Scope of enquiry, 102, 108, 152. 

delegation of Court’s duty to. Secluding, 40, 46. 


36. Second petition, 38, 80. 

official, judicial functions of, appeals, 299. 

31^* ^ ^ ^ Secret profit, 190. 

not a judicial officer, 256. Secured creditor, defined, 4, 15. 
entitled to a notice before ac- ^ petitioner, 67. 

tion against him can be petition, 107. 

brought, 268, 259. his rights, 116, 161, 196. 

Reduction of entries in schedule. ^nd reputed owner, 145, 146. 

^ preference to, 236. 

Refusal of the order of discharge, jjjg choice, 197. 

effect of the order of discharge 
Release of debtor, 97. on 180. 

Remedies of a creditor, 62. | dividend payable to 196. 

Removal of a person in possession j- .. , „ 

941 ofg Security, value, 67, 196 200, 

relinquish, 67, 196, 200. 

Rent, arrears of, 199. , realise, 196, 199. 

Repeals, 313, 316. for appearance, 91, 93. 

Reputed owner, 134. , Sentence of imprisonment. 287. 

Resides, 71. Separate petitions, 84. 

ordinarily, 72. debts, 266. 

Restriction of rights of creditors property 265. 

under execution, 206. Set-off, 193. * 

Res Judicata, 31. Small Causes Court,- 90. 

e rospec ive e ec , . Speculation, rash and . hazardous 

Reveniie paying property, sales of, jg- 


Rules pi^cribed by the Act, 308. 


V 183, 186. . . 

Statutory Tenancy, 9. 

limitation, 179«, 

Stay of proceedings, 213. 


^ tuu Sufficient Cause, disniissgl for, lOT. 

Salary or wages, priority of, 264. ^ \ ^ 

half divisible among creditors, Suit, ond appeal hy the insolvent, 

190. m 129- 
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Suit— y 

and appeal against the insol- Unable, to pay, 64. 

vent, 130. Undischaiged insolvent, 59, 

leave of Court for, ll5, 131, 146. ’ obtaining credi^ 289. 
Keceiver not a party in a Undue prefei^nce, 
mortgage. 1^42. Unincorporated company, 54. 

before and afteT. adjudication, DniiiitshabJe extravagance, 183. 
149. Unliquidated debts^ 156. 

costs ofj wben first charge, 211. Unpaid vendor’s lien, 199. 


for a dividend, 270. ' 

by creditor, 115, ! 

Summary administration, 291. I 

decision, setting aside. 30. 

Surety, 236. 

remedy against, 93. 

Surplus, rights of insolvent to^ 273. 

Suspension of discharge, 177. j 


Unsceured creditors, 15. 

V . 

V'eiidor, unpaid, 199. 

Verification of petition, 74. 

Vest, 115, 128. 

V'exatious petition ^ 111. 

Void and voidable, 206. 

Void transfers, effect of annulment 


T 

Tenancy, 9. 

Test of fraudulent preference, 233 
Three months, computation of, 61 
Title, questions of, 24. 

Trade or business, 150, 185, 271. 
Transfer of property. 4, 18. 

• fraudulent preference, 40. 
when acts of insolvency, 39. 
in Briiish India or elsewhere, 
42. 

made before and in considera- 
tion of marriage, 213. 
after adjudication, 240. 
made within 2 years, prelump- 
4iion», ' 

more than 2 years’ bal^k, 225. 


of, 226. 

limitation for application for 
annulment, 226. 

jVoliintary transfers, avoidance of, 
213. 

presumption of, 216. 
conditions for annuiment of, 
216. 

in good faith, 218. 
who can make application to 
annul^ 221. 
onus of proof of, 223. 
issues in, 224. 
within 2 years, 224. 
more than 2 years, 225. 
notice of the application for 
annulment of, 226. 

w 


in good faith, 219. Wages, 264. 

for valualjle consideration, 219. 92. 

Transaction, protection’ of bonafide ^rjfQ^ gift to, 217. 

237. ' {Winding up of incorporated com- 


True owner, ,134. I 54. 

Trust property, 96. Withdrawal of petition, 82. 








